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G)uit of Appeals of the District of Columbia 


i 


No. 6201. 

I 

i 

Brotherhood of Locomotive Firemen and EnghItemen, 
Individually, etc., Ax^pellants, I 

vs. I 

I 

Georgia Southern and Florida Railway Company, a Cor¬ 
poration, et al. 1 


a Supreme Court of the District of Columbii 

At Equity. | 

i 

! 

No. 54632. 

j 

Brotherhood of Locomotive Firemen and EngineJmen, In- 
dividuallv, and as the Actual and Legallv Designated and 

^ V. j 

Elected Representative of the Locomotive Engineers in 
the Employ of the Georgia Southern and FloriBa Rail¬ 
way Company; Alvah C. Baggarly, Individuallyf Jeff B. 
Hunt, Individuallv, and Edward W. Cooev, Individually, 
Plaintiffs, ‘ ‘ I 

v. j 

j 

Georgia Southern and Florida Railway CompanyL a Cor¬ 
poration; Henry AVatkins Miller and Charles D. M^ckay, 

Defendants. ! 

I 

I 

United States of America, | 

District of Columbia^ ss: | 

Be it remembered, that in the Supreme Court of jthe Dis¬ 

trict of Columbia, at the C’itv of Washington, in skid Dis- 
trict, at the times hereinafter mentioned, the following 
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papers were filed and })roeeedings had, in the above- 

entitled cause, to-wit: 

1 Bill of Contitlaitil for Injunction. 

Filed July 25, 1932. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

At Equity. 

Xo. 54G32. 

Brotherhood of Loco.motive Firemen and Enginemen, In¬ 
dividual! v, and as the Actual and Legal I v Designated and 
Elected Kepresoiitative of the Locomotive Engineers in 
the Employ of the Georgia Southern and Florida Rail¬ 
way Company; Alvah Baggarly, Individually; Jeff B. 
Hunt, Individually, and Edward W. Cooey, Individually, 
Plaintiffs, 

V. 

Georgia Southern and Florida Railway Company, a Cov- 
poration; Henry Watkins Milhn* and Charles 1). Maekay, 
Defendants. 


To the Honorable Supreme Court of the District of Co¬ 
lumbia, Holding- an Equity Court: 

Brotherhood of Locomotive Firemen and Enginemen, a 
voluntarv association, individuallv and as the actual and 
legally designated and (dected re])resentative of the loco¬ 
motive engineers in the employ of the Georgia South(‘rn 
and Florida Railway (^om])any, Alvah C. Baggarly, indi¬ 
vidually, Jeff B. Hunt, individually, and Edwai'd W. ('ooey, 
individually, bring this their bill of (‘onqdaint and for in¬ 
junction and respectfully state to the court as follows: 

1. Plaintiff Brotherhood of I^ocomotive Firemen and En¬ 
ginemen (hereinafter called the plaintiff Brotherhood), is 
a voluntary association composed of locomotive engineers, 
firemen, hostlers and outside hostler helpers employed by 
railway companies in the United States, including locomo¬ 
tive engineers, firemen, hostlers, and outside hostler help¬ 
ers employed by the defendant, the Georgia Southern 
2 and Florida Railway Company (hereinafter called 
the defendant Company). The plaintiff Brotherhood 
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of Locomotive Firemen and Enginemen has its jDrincipal 
offices at 318 Keith Building, Cleveland, Ohio. 

2. Continuously since, to wit, December 10, 1927, the 
phiinlilT Brotherhood, through various of its offipers and 
agents, has been s])ecifically authorized and designated by 
the seventy-two (72), or thereabouts, engineer ei^ployees 
of the defendant Company and actually in serviqe as en¬ 
gineers or subject to the call of said defendant Company 
for service as engineers, to represent such engineer em¬ 
ployees in disputes between them and the said dpfendant 
Company relating to I'ates of pay, rules, working condi¬ 
tions, and similar questions in which said employees are in¬ 
terested, and to make and maintain agreements betXveen the 
said enqiloyees and said defendant Company coh^erning 
these matters; that more ])articularly, on, to wit, if'ebruary 
23), l‘)2S, and on, to wit, June 24, 1929, the plaintiff |Brother- 
hood through its officers, the duly designated and affthorized 
representatives of the said employees, entered into binding 
agreements concerning I'ates of j)ay, imles, woi-kii|g condi¬ 
tions and similar matters i)ertaining to the said enjiployees, 
with the defendant Com])any; and further tliat within the 
last ten days, on, to wit, July 15,1932, more than a ijiajority, 
to wit, more than forty-five (45) of said seventy-tKvo (72), 
or thereabouts, engineer employees of the said defendant 
Company actually in service as engineers or subjcjct to its 
call foi- such servic(‘, have sent written authorizations to 
plaintiff Brotherliood empowering ])laintiff Brothe^’hood to 
represent the engineer employees of the defenda^it Com¬ 
pany actually in service or subject to the call of jsaid de¬ 
fendant Company for service as engineers, in nujiking oi* 
maintaining agreements concerning rates, rjiles and 
3 working conditions and to conduct disputes irelating 
thereto with said defendant Company. As ja conse- 
([uence of the aforesaid acts, authorizations and designa¬ 
tions, the ])laintirf Broth(‘rhood is the designated |and au¬ 
thorized representative of the engineei- employeejs afore¬ 
said to confer concerning, and to make and maintain agree¬ 
ments concerning rates of ])ay, rules, and workinjg condi¬ 
tions and to conduct disputes relating thereto and tjo repre¬ 
sent said employees l)efore arbitrators, boards ofj adjust¬ 
ment, the United States Board of Mediation and the courts 
of the United States in all proceedings, relating to| making 
and maintaining the agreements aforesaid, before ^uch tri- 
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bunals, saving to each employee engineer, nevertheless, the 
right to be represented on matters concerning his personal 
grievances bv the regnlai-lv constituted committee of his or- 
ganization or such othei- repri^sentative as he may select in 
accordance with his rights. 

3. As representative of the locomotive engineer em- 
idoyees of the defendant Georgia Southern and Floi-ida 
Railway actmdly in its service as engineers and sul\ject to its 
call for such service, plaintiff Brotherhood brings this suit 
under the provisions of Equity liules 1.3 and 15. The said 
engineer employees of defendant Company actually in serv¬ 
ice as engineers, and subject to such service at its call, in 
whose behalf this suit is brought and who are not herein¬ 
above specifically called by their names, number a]q)roxi- 
mately sev(‘nly-two (72), but the e.xacl numlxu' and theii* 
identity are so sui)ject to fluctuations and changes by death, 
or other causes, that it is imi)racticable to make all of them 
parties byname, and to bi-ing all of them before this honor¬ 
able court by name. All the ])ersons in whose behalf this 
suit is brought are in the same general class of enq)loynumt 
for the same** eni])loyer and form a general class of ])ei*sons 

with a common and genei'al interest in the subject 
4 matter of this suit. Plaintiff Brotherhood fairly re])- 

resents ,the rights and interests of those in whose be¬ 
half it brings this suit. Said employees ar(‘ hereinaft(‘r 
called plaintiff employees. 

4. Plaintiff Alvah C. Baggarly is a citizen of the United 
States and a resident of the City of Macon, State of Georgia, 
and brings this suit in Ids own right. lie is employed at 
present by the defendant Conqiany as an engineer and is 
actually operating a locomotive for the defendant Com¬ 
pany. He is a member of the class on whose behalf plain¬ 
tiff Brotherhood brings this suit, but is joining in this suit 
as an individual suing in his personal capacity to protect 
his rights under the law as an individual as well as a mem¬ 
ber of the class upon whose behalf this suit is brought. 

5. Plaintiff Jeff B. Hunt is a citizen of the United States 
and a resident of the City of Macon, State of Georgia, ami 
brings this suit in his own right. He is enrolled on the 
Seniority Fast of Engineers employed by the defendant 
Company and Iqis been called for service by defendant Coni- 
])any, in the actual operation of a locomotive for ninety- 
one days during the past eighteen months. At present he 
is demoted to service as a fireman, pending his call by de- 
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fendant Company for actual operation of a locomotive. He 
is a member of the class on whose behalf plaintiff brother¬ 
hood ])rini;-s this suit, but is joininjr in this suit as Ian indi¬ 
vidual suiii.ii' in his })c‘rs(.)nal ('a])a(*ity to protect Ills ri,G:hts 
under the law as an individual as well as a niembdr of the 
class upon whose liehalf this suit is brought. I 

b. Plaintiff Kdward AV. Cooey is a citizen of th^ United 
States and a resident of the Citv of Valdosta, State of 
(leoi-g'ia, and brings this suit in his own right. He is en¬ 
rolled on the Seniority List of Engineers employed 
b by defendant Company but due to decreased!railway 
traffic and for no other reason, he has beei^ tempo¬ 
rarily furloughed from service as engineer for defendant 
Coini)any. lie is subject to call for service as engineer by 
defendant Company whenever his services are needed by 
said defendant Conijiany. Tie is a member of the blass on 
whose behalf ])laintiff Brotherhood brings this sui):, but is 
joining in this suit as an individual suing in his personal 
capacity to protect his rights under the law as an intlividual 
as well as a member of the class upon whose beljalf this 
suit is brought. | 

7. Defendant Georgia Southern and Florida pailway 

Company (herein designated as the defendant Com¬ 
pany’^) is a corporation, organized under and exiking by 
virtue of the laws of the state of Georgia with offices and 
doing business within the District of Columbia, atj to wit, 
Fifteenth and K Streets, Northwest, AVashington, |District 
of Columbia, and is sued in its own right. It is a bommon 
carrier, engaged in interstate commerce with tei^mini at 
Alacon, Georgia, and Jacksonville, Florida, and is |the em¬ 
ployer in such interstate commerce of all the pei^sons in 
whose behalf this suit is brought. | 

8. Defendant Charles D. Mackav is a citizen of thb United 

I 

States and a resident of the District of Columbia, i^ the as¬ 
sistant to Henry AA^atkins Miller, vice-president of jdefend- 
ant Company and is sued in his own right and as ai|i official 
of said defendant Company. And plaintiffs say tljiat they 
are informed, and believe, and so believing aver t|iat said 
defendant C^harles D. Alackay has been vested by j>aid de¬ 
fendant Company with certain powers and authority, and 
still retains said powers and authority, to makb or to 
negotiate agreements, as representative of said dejfendant 
Company, respecting rules, rates of pay, working cojiditions 
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and similar matters at'fectiiig' employees of said defendant 

Company; that the exact scope of his powei’s is un- 

6 known to jdaintiffs hut is well known to defendants. 

h. I)(*fen(hinl llenrv Watkins Miller, a citizen of 

• 

the United St;ates and a resident of the District of Columbia, 
is a vice-president of defendant Com])any and is sued in his 
own right and as an official of said defendant Com])any. 
And ])laintirfs say that they are informed, and Ix'ru^ve, and 
so believing aver that said defendant Ileni*v Watkins Miller 
has been vested by said defendant Com])any with certain 
powers and authority, and still retains said powcu's and au¬ 
thority, to mak(\ or negotiate, ai)])rove oj- disa])])rove, as 
i*epresentative of said defendant Co]n])any, agreeimmts 
with representatives of employees of said defendant (‘om- 
pany respecting rules, rates of pay, working conditions and 
similar matt(‘rs affecting employees of >aid debnidant Com- 
])any: that the (*xact sco])e of his powers and authority is 
unknown to jdaintiffs but is well known to deftmdants. 

10. This is a suit of a civil nature which aris(‘s under the 
Constitution and the laws of the United States, ])articulai*ly 
under the Act of Congi'ess of May 20, 102f), known as the 
Kailwav Labor Act, 44 Statutes at Large oTT, 4.") U. S. Code, 
Secs. 151-181, and the laws of the United States relating to 
Interstate Commerce. This proceeding is instituted pur¬ 
suant to the ])rovisions of said Railway Labor Act and the 
laws of the United States relating to Interstate Commerce 
and also under the general ecpiity jurisdiction of this ('ourt, 
by i-eason whereof this Court has jurisdiction of this suit. 

11. On, to wit, December 10, 1927, fifty-nine (59) engi¬ 
neers em])loyQd by defendant Company, and constituting a 
majority of the seventy-two (72), or thereabouts, engineers 
on the defendant Com))any's Senioi*ity Lists, affixed their 
signatures to a petition addressed and sent to doLmdant 

Charles D. Mackay, assistant to vice-])resident, 

7 Southern Railway Company, Washington, I). C. 

Said ]’)etition, a true and accurate co])y of which is 

attached hereto and marked ^‘Exhibit A” and prayed to be 
taken and considered a part hereof, and the original of 
which p(‘litiou is in tin* possc'ssion of d(‘fendants, s(*l torth 
that the signers thereof desired to be i*epresented by the 
Soutluum llailway General (Jrievance Lonnnitt<‘(‘ of tlu^ 
Brotherhood of Locomotive Firemen and Enginemen (the 
•olaintiff Brollierhood hereinl, in the making of schedules 



GA. SOUTHERN AND FLORIDA RAILWAY CO. 


i 


I 

or rates of pay, rules and working conditions andi the han¬ 
dling of all matters of adjustment for engineer employees 
of defendant Company. i 

12. Pursuant to the terms of said petition, and ih compli¬ 
ance with the request contained therein, and as pt’escribed 
hy the laws of the United States, particularly lender the 
Act of Congress of May 20, 1926, known as the'Railway 
Labor Act, 44 Statutes at Large 577, 45 U. S. Cide Secs. 
151-181. defendant Charles D. Mackay, on, to wit, Febru¬ 
ary 7, 1928, by letter on behalf of the defendant (Company, 
recognized plaintiff Brotherhood as duly authorized and 
appointed by plaintiff employees to represent said plaintiff 
employees in all negotiations with said defendant Charles 
1>. Mackay. as i*(‘preseiitativ(‘ of defendant Compj|ny, rela¬ 
tive to agreements respecting rules, rates of pay,| working 
conditions and similar matters affecting said eipployees. 
Thereafter, on, to wit: February 23,1928, plaintiffjBrother¬ 
hood, after extended negotiations with the defendant Com¬ 
pany, through its representatives, defendant Clearies D. 
Mackay and defendant Henry Watkins Miller, entered into 
a binding agreement for valuable mutual considei^ation en¬ 
titled ‘‘Schedule of Wages and Rules and Reguhdions for 
Fngineers,” which covered all the working rules,| rates of 
])ay, and conditions under which the plaintiff efnployees 
were to continue in the employ of said defendant (Jompany. 

Said agreement w’as signed by defendant Company 
8 over the signature of defendant Charles D.| Mackay, 
signing as C. D. Mackay, and by plaintiff IBrother- 
liood over the signature of R. J. Tillery, General Chairman 
of the Engineer’s Committee of plaintiff Brotherhood act¬ 
ing for plaintiff employees. Said agreement "^^as later 
incorporated into a printed agreement on the Schedule of 
Wages, Rules and Regulations for Capital Enginetjrs, Capi¬ 
tal P^irimuMi, Ca])ital Hostlers, and Capital Outslide Hos- 
tl(M*'s Helixu's whi(*h w’as promulgated over the signature of 
Henry AVatkins Miller, signing as H. AV. Miller, for defend¬ 
ant Company and over the signature of R. J. Tillery, for 
the engineer and firemen employees. Said agreement was, 
by its terms, made effective for one year, that ik to say, 
until February 16, 1929, and thereafter subject Ito thirty 
days’ notice in w'riting from either party to the other of a 
desire to change. On, to wit, June 24,1929, said agreement 
was amended to extend certain features of the “engineers’ 
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bonus plan'*’ to the plaintiff employees of defendant Com¬ 
pany, and to change other features of the schedule of wages 
and rules and regulations for engineers, which amendments 
were made in the form of a written contract between de¬ 
fendant Com])any and the ]')laintiff Brotherhood as the sole 
representative of the plaintiff employees. Said contract 
was signed by tlie defendant ('"ompany over the signature 
of defendant Charles D. Mackay, signing as C. D. Mackay, 
and for plaintiff employees by the plaintiff Brotherhood 
ov(‘r the signature of R. J. Tillery, the duly ai)])()inted and 
elected chairman of the Engineer's Committee of tlie said 
plaintiff Bi'otherhood. Said agreement was signed by de¬ 
fendant (V)m]»any ov(m- tlu' signature of detxMidant diaries 
D. ^lackay, signing as C. D. iVIackay. and by jdaintiff 
Brotherhood over the signature of R. d. Tillerv, General 
Chairman of the Engineer’s Committee of ]')laintiff 
Brotherhood acting for plaintiff employees. Said agree¬ 
ment was later incorporated into a printed agree- 
9 ment on the Schedule of Wages, Rules and Regula¬ 
tions for Capital Engineers, Capital Firemen, Capi¬ 
tal Hostlers, and Capital Outside Hostler’s Helpers which 
was promulgated over the signature of Henry Watkins Hil¬ 
ler, signing as H. W. Miller, for defendant Company and 
over the signature of R. J. Tillery, for the engineer and 
firemen employees. Said contract was, by its terms, made 
effective and binding upon both parties thereto until Janu¬ 
ary 1, 1932, and thereafter subject to thirty days’ notice in 
writing from either party to the other of a desire to change 
said contract. 

13. In the operation of railway companies in the United 
States, and of which defendant Company is one such, sub¬ 
ject to the provisions of tlie Act of Congress of May 20, 
1926, knowm as the Railway Labor Act, 44 Statutes at Large 
577. Title 45, sec-. 151-181, U. S. Code, it is the praidice, ac¬ 
quiesced in by railway company engine service employees, 
including plainfiff employees, that when there is insufficient 
railway traffic to require the services, as engineers actually 
operating locomotives, of all the engineers employed by 
the railway company, those engineers whose employment is 
most recent and who hold Senioritv Rights as firemen are 
demoted by the railway company to the position of lire- 
men in the order of their juniority on the Seniority Lists 
of Engineers maintained by the employing railway com- 
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pany. When the traffic of the railway company ihcreases 
in volnnie to r(‘<|iiire the serviee of more enii*ineers| for ac¬ 
tual o])C‘ratioii of locomotives, tlu‘ t‘i).iiiiieers are reciilled by 
the railway company to o])erate locomotives in the brder of 
their senioritv on the Senioritv Lists maintained; bv the 
(*mployin£»- railway conijiany. It is also the iiraqtice ac- 
rjuiesced in by railway company engine service emi)loyces, 
including plaintiff employees, that when the| volume 

10 of traffic of the railway company is insufficicijit to re- 
<iuin‘ tlu‘ s(‘rvices, as fireimm, of all tlu‘ eijgiiUM.'rs 

demoted from service as o])erators of locomotivek engi- 
]ieers are furloughed from service in the order of their 
juniority on the Seniority Lists of Engineers, subject to 
recall to service, either as operators of locomotives or as 
firemen, by the employing railway company in the order 
of senioritv on the Senioritv Lists of Engineers, j Demo- 
tion to the position of fireman or temporary furlough from 
active service does not, however, destrov or modifv the 
rights of any one of the aforesaid engineers, given him as 
a result, of his position on said Seniority Twists unless said 
engineer refuses to respond to the call for service issued to 
him by the employing railway company. Failure jof said 
engineer to respond to the call for service issued | to him 
by the employing railway company may be punished by 
the said railway company to the extent of dismissal from 
the employ of said railway company and the remlival by 
said railway company of said engineer’s name from the 
said Seniority Lists of Engineers. | 

The Kailway Ijabor .Act (44 Statute's at Large oTIt, Title 
U. S. Secs. 151-181, U. S. Code) was enacted intoilaw on 
May 20, 1920. Previous to tlie enactment of thkt Act, 
it was the gen<‘ral practice among the managem^^nt?! of va¬ 
rious railway companies in the United States to require, 
when the authority of the representatives of the conipany’s 
«'niploy(‘(‘s belonging to a certain class was (juestionid, that 
those representatives should l)e recognized who wor([^ desig¬ 
nated by the majority of the employees within the class 
concei’iu'd. Said i‘ailway managements also I’eckgnized 
and required that the persons, within a class, entitled to 
select a representative were: (a) those employees actually 
working at positions within the class; (b) those employees 
who, due to a reduction in the number of positions 

11 available in the class below the normal expectancy, 
had been temporarily demoted to positions from 
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which they I had formerly been promoted, but who were 
entitled, under the seniority rules, to return to positions 
witliin tluM'Iass wlicii tli(‘ imiulxu* of ])ositions a.u'aiii reached 
tli(‘ iioi’inal I(‘xpcctancy; and ((*) those employees timipo- 
rarily fnrlonLih(‘(l from positions in tlu‘ class, due to a re¬ 
duction in the number of ])ositions below the normal ex- 
])ectancy, biit entitled to return to ])ositions within the 
class when the number of positions airain reached the nor¬ 
mal (‘Xp(‘ctancy. It was not the practice of such railway 
company maiupii'ement to recoirnize only those actually 
workinic at positions within the class, to the exclusion of 
those temporarily demoted or furloughed, as the designa¬ 
tors of r(‘pi;esrntativ(‘s foi* the class. Tlu‘ t)i*actic(‘ h(*i*(‘- 
inabove described has been generally recognized and fol¬ 
lowed hv the railwav managements since the enactment of 


the Railway Labor Act in 1926, and still is the general 
])ractice adopt(‘d by railway managements wliemwer the 
(piestion of representation arises, h^’iirthermoi’e, the Rail¬ 
road Labor Board, created under the Trans])ortation Act 
of 1920, 41 Slat. 469, for the ])urpose of adjusting disputes 
between carriers and their em])loyees, recognized and uni¬ 
formly followed this practice in numerous decisions of that 
Board. 

14. Subsecpient to the enactment of tlie agreements here¬ 
inabove mentioned in paragra})!) 12, and in accordance with 
the practice hereinabove mentioned in ])aragraph 18, many 
of the said ])laintifT employees were demoted by defendant 
Company to the positions of firemen, and many of said 
plaintiff employees were temporarily furloughed. All of 
said plaintiff em]>loyees demoted or tem])orarily furloughed 
by defendant Com])any are subject to call for service as 
operators of locomotives by defendant Com])any, when¬ 
ever, in the opinion of said Company, their services 
12 are required. On, to wit. May 1, 1930, to wit, thirty- 
four (34) of said plaintiff employees were serving 
;is fiiMniKMi, and, 1o wit, four (4) wc'n* temporarily fur- 
longlH‘d from active* se'iwice. On, to wit, danuary 1, 1!>32, 
twenty-six (26) of said plaintiff enqiloyees were serving 
as firemen, and thirteen (13) of said plaintiff enqiloyecs 
were temporarily furloughed from active service. During 
the calendar year 1931, however, a large number, to wit: 
thirty-two (32), of said temporarily demoted or furloughed 
plaintiff employees, were recalled to service as operators 
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of locomotives for defendant Company, and eaniocl various 
sums of mon(‘y for tlu'ir services as operators of loccjmotives. 

15. Prior to May 1, 1930, neither the defendant (Pompany 
nor the other defendants liad questioned the right! and au- 
lliorily of lli(‘ ))laintiff Brolluu'hood to represent tjie plain¬ 
tiff employees in the making and maintaining df agree¬ 
ments respecting i-ates of pay, rules, working conditions 
and similar matters affecting plaintiff employees. 

1, 1930, defendant Charles IX i\Iackay addressed 
a letter to ‘‘L. B. Johnson, Acting General C 
I hot luu’hood of Locomotive Firemen and Knginei|nen’\ in 
which letter said defendant questioned the rightjand au¬ 
thority aforesaid of plaintiff Brotherhood. Subsequently, 
on, to wit. May 16, 1930, defendant Charles 1).| Mackay 
sent and addressed a letter to said L. B. Johnsoii, advis- 
ing, in substance, that plaintiff Brotherhood woul^ not l)e 
recognized by defendant Company as the representative 
of })laintiff employees foi* the ])urposes aforesaijd unless 
duly authorized and designated by a majority of j plaintiff 
employees actually in service as operators of locbmotives 


On i\Iav 
hnd sent 
lairman. 


for defendant Company, and further advising th 


it plain¬ 


tiff employees temporarily demoted to positions a^ tiremen 
and temporarily furloughed, but subject to call b\t defend¬ 
ant Company for service as operators of locomo- 
13 tives, would not be recognized by defendi^nt Com¬ 
pany as entitled to a voice in the selection of a 
representative of plaintiff employees for the malting and 
maintaining of agreements respecting rates of piiy, rules, 
working conditions and similar matters affecting |plaintift* 
employees. Plaintiff Brotherhood at the time refused and 
still refuses to accede to the position taken by dbfendant 
Charles D. Mackay as hereinabove set forth, and at the 
time maintained, and still maintains, that plaintiff Broth¬ 
erhood, being dulv authorized and designated ble a ma- 
jority of all the engineers on the Seniority Lists of En¬ 
gineers employed l)y defendant Company, said lists being 
composed of engineers actually operating locomot|ives, en¬ 
gineers temporai’ily demoted to positions of firebien but 
subject to call for service as operators of locomotives by 
defendant Company, and engineers temyiorarily fuHoughed 
from active service, ljut subject to call for service t[s opera¬ 
tors of locomotives by defendant Company, is the duly 
authorized and designated representative, under I the law, 
of said engineers for the purposes aforesaid. | 
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16. Defendant Charles D. Mackav, as the authorized 
agent of defendant Company, despite the objections of 
plaintiff Brotherhood, continued to ciuestion the right and 
authority of plaintiff Brotherhood, to represent the plain¬ 
tiff employees for the purposes aforesaid, and numerous 
conferences were held by representatives of plaintiff 
Brotherhoodi with defendant Charles D. Mackav and other 
representatives of defendant Company to settle the dis¬ 
pute. On October 24, 19.30, defendant Charles D. Mackay 
informed the representatives of plaintiff Brotherhood that 
defendant Cpmpany was going to conduct a secret poll 
among plaintiff em})loyees actually operating locomotives 
for defendant Com])any to determine the controversy 
aforesaid, and that defendant Com])any would not ])erniit 

those of ])laintiff employees temporarily demoted to 
14 positions of tiremen or temporarily furloughed to 

vote ill said s(‘cret i)oll. Plaintiff I^>rotlierliood, 
tlii'ongli its represcMitativ(*s, object(‘d to the condncl of tin* 
secret poll aforesaid by defendant Company, and objected 
flirtli(*r to 1li(* diMiial of voting privilege's in said pro])osed 
secret ])oll by defendant Company to those of ])laintiff em- 
ploy(‘i‘s tennporarily d(*moted to jiositions of firenn'ii or 
loinporarily furloughed, on the grounds that such ])roce- 
dnre was conti'ary to law. 

17. Notwithstanding the objections, hereinabove men¬ 
tioned, of ])laintiff Brotherhood, (U'fendant Charles I). 
Mackay and defendant (V)m|)any on, to wit, Novenilier 14, 
19.30, did conduct a secret poll among plaintiff employees, 
and did deny^the j.irivilege of voting in said secret ])oll to 
th(‘ thirty_s(‘V(‘n (37), or thereabouts, of plaintiff emiiloyees 
temporarily deniot(‘d to jiositions of tirenu'U and temyio- 
rarilv furloughed from active service. Onlv thirtv-tive 
(.35). of jdaintiff employees, constituting less than fifty 
(50) percentnm of the total number of plaintiff employees, 
were permitted by defendant Company and by defendant 
Charles D. Mackay to vote in said secret poll. Of said 
thirty-five (.35) plaintiff employees ])ermitted by the de¬ 
fendants aforesaid to vote, eighteen (IS) voted to he repre¬ 
sented for the t)ur})oses aforesaid by the plaintiff Bi’other- 
hood of Locomotive Firemen and Fnginemen. Subse- 
rpiently, on, to wit, December 2, 19.30, defendant Charles 


D. Mackay, as representative of defendant Company, spe¬ 


ed ticallv recognized the 


right of plaintiff Brotherhood to 
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represent plaintiif employees, on whose behalf this! suit has 
been broive’ht, for the ])urposes aforesaid. ! 

18. Thereafter, to wit, within a period of thirteen! months, 
defendant Charles D. Mackay as representative ofl defend¬ 
ant eompany, again unlawfully questioned the right and 
authority of ])laintitf Brotherhood to rbpresent 
15 plaintiff employees for the pur])oses aforesaid. On 
or about January 20, 1932, the exact date bbing un¬ 
known to plaintiff's but well known to defendantsj the de¬ 
fendant Conijiany and its general ollicers, includiiy<|>‘ among 
others defendant Charles D. Mackav and defendanjt TTenrv 
AVatkins Miller, caused to be unlawfully conducted'a secret 
])oll among the engineers actually in service as operators 
of locomotives, to determine the choice of said engineers 
of a re])resentative for the pur]ioses aforesaid. I In con¬ 
ducting said secret poll, the defendants aforesaid permitted 
only thirty-two (2>2) of the seventy-two (72), or there¬ 
abouts, engineers (‘in])loyed by defendant company and 
actually engaged in operating locomotives, or temporarily 
demot(Hl to positions of firemen by defendant company but 
subject local! for servic'Cas operat/;/// — loconiotivesL or tem¬ 
porarily furloughed from active* service but subject to call 
for service as o])erators of locomotives, to ex))rebs their 
choice of a representative for the ]nirposes aforesaid in 
the secret jioll aforesaid. The remaining forty (40), or 
thereabouts, engineers employed by defendant cpnipany 
amoni>' which fortv are iii(*luded ])laintiffs Jeff B. Hunt and 
Edward \V. Eooey, were not permitted by defendantjs afore¬ 
said to exercise their lawful right of selecting a repjresenta- 
tive of their own choice for the purposes aforesbid, and 
plaintiff Alvah C. Baggarly was not permitted byidefend- 
ants aforesaid to vote for a i-epi-esentative of his choice in 
the manner provided in the unincorporated association of 
[ilaintiff employees or by other means of collective action 
taken by ])laintilT em})loyees, without interference, in- 
huence, or coercion exercised by the defendants afpresaid, 
but was allowed to vote for the ])urposes aforesaidjonly in 
the manner designated by defendants and only |in said 
secret ])oll conduct(‘d and controlled exclusively by them. 

It). And ]>laintitTs say that tin* defenda^it com- 
IG ])any and those general ollicers, including| among 
others defendant Charles D. i\Iackay and defendant 
Henrv Watkins Miller, in planning to conduct said secret 
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poll intended and conspired: nnlawrnlly to ])revent plain- 
tit*f Bi'otlierhood from continninu- to act as representative 
of plaintiff eni})I()y(‘es in disputes l)et\V(‘(‘n tluMii and the de¬ 
fendant ('oni])anv relatinii,' to ratt‘s of pay, rules, workini;’ 
conditions, and similar (im*sli()ns in which said jilaintiff 
(‘mpl()y(*(‘s ar(‘ intei‘(*slcd, and to make and maintain aiire(‘- 
nients l)etw(‘(‘n said plaintiff (anployei^s and said defendant 
Conijiany concerniipe,- these mattin's: nnlawfnlly to prevent 
])laintiff Alvah (k Ihiiiiiai-ly from hencefortli lieing- repre¬ 
sented foi* the ])nr])oses afor(‘said hy a re])resentative 
designated ])y tin* ])laintiff employees in tlu* manner pro¬ 
vided in their unincoriiorated association, or hy other 
means of collective action without int(‘rf(‘i’(‘nci‘, influence 

or coercion exercised l)v defendants afor(‘said: unlawfullv 

• * 

to prevent said ))laintiff Alvah (’. Ihaggai-ly from henci‘- 
forth ])eing i*epi'es(*nted for tin* pui'poses aforesaid l)y a 
representative designat(‘d hy a majoi-ity of all the (Uigi- 
neers employed hy d(‘f(‘udant (k)mi)any; to previmt plain¬ 
tiffs Jeff Ik Hunt and ikdward \V. (\)o(‘y and all of plain¬ 
tiff employees temporarily demoted hy defendant Com- 
})any to ])ositions of lireiiKm, hut suhj(‘ci to <'all hy defend¬ 
ant rom])any for sei’vic(‘ as locomotive op(‘rators, and all 
of plaintiff em])loye(‘s tt‘m])orarily fuiJoughed from active* 
service, but subject to call by d(*f(‘ndant (’ompany for s(‘rv- 
ice as o])erators of locomotiv(‘s, from (‘xercising their law¬ 
ful right of se](‘cting a repin^scuitatiw* foi- the* })urposes 
aforesaid: and unlawfully to (h'pi'ivc* ])laintitfs J(‘ff F>. 
Hunt and Hdwai’d AV. ('oo(*y, and all of plaintiff employees 
temporarily demote^d by (hd'endant ('om])any hut subject 
to call hy defendant (’ompany for service as 0])eratoi-s of 
locomotives, and all (»f ])laintiff (‘m])loye(*s t(‘mpo- 
17 rarily ifurlouglu'd fi-om a(‘tiv(‘service, hut subject to 
call by defendant (’ompany for si‘rvice as o])erators 
of locomotives, of any r(‘])res(*utation, lawfully designated 
))y plaintiff enpiloyees, in dis})ut(*s relating to rat(‘s of ])ay, 
rules, working conditions and similar (piestions in which 
thev are interested, as eugiiu*!*!' em])lovees of d(*f(*ndant 
(’ompany, and in the making and maintaining of agree¬ 
ments in which tlu‘V hav(‘ an inter(‘st, as siicli engineer em- 
ployees; because said (h‘f(‘ndant company and its general 
otlic(*rs, including among olh(‘!’s, defendant (’harles 1). 
Mackay and defendant Henry Watkins Aliller, at the time 
hereinabove mentioned, knew that a majority of plaintiff 
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employees desired to ])e re]>reseiited in all matters I relating’ 
to rates of pay, rules, working conditions and similar ques¬ 
tions in wliicli said ])laintiff employees were interested, by 
the plaintiff Brotlierhood, and that said employees were 
opposed to the conducting of a sceret poll in the miinner in 
which defendants ])ro])osed to conduct it, and thatj in con¬ 
ducting said secret poll said defendants would iiotj be per¬ 
mitting ])laintiff Alvah C. Baggarly, and other plai^itilf em¬ 
ployees actually engaged in oi)erating locomotives,! to vote 
for rei)resentatives of their own choice in the manner jiro- 
vided by their unincorporated associations, and tha|; in con¬ 
ducting said secret i)oll said defendants would not| be per¬ 
mitting ])laintiffs Jeff B. Hunt and Edward W. Eqoey and 
other of plaintiff employees tem])oi’arily demoted !to posi¬ 
tions of fir(‘men, but sulqect to call by defendant cjonipany 
for service as opei’atives of locomotives, and plaiiititf eni- 
})loyees temporarily fui’loiighed, ])ut sulqect to caljl by de¬ 
fendant company for servict* as operativ(*s of locotnotives, 
any voice whatsoever in the selection of representatjiv’es for 
the i)ur])oses aforesaid; and because defendants viiew at 
the time of conducting said secret poll that a majority of 
the cngine(*r employe(‘s actually (Uigaged in operating 
18 locomotives would, contrary to the wishes of a ma¬ 
jority of all the ])laintift‘ employees, votr | in said 
secret poll to be represented by the Brotlierhood qf Loco¬ 
motive Engineers. I 

Plaintiffs further say that said secret ])oll was conducted 
and supervised entirely by defendants aforesaid aiid their 
re])resentativ(‘s, and that said defendants, throug^i their 
representativ(‘s, distributed the ballots used in said secret 
poll, coll(‘cted them and counted them without ])erniitting 
till* plaintitf (MUployees or any ]’e})i*esentative of tliehi to de- 
t(‘i*miu(‘ th(‘ mann(*r of dist riliution and collection jof said 
ballots 01 ’ to inspect said ballots before or after the poll 
was taken by defendants aforesaid or to count said|ballots, 
or in any way to determine that only plaintiff eniployees 
vot(‘d in said s(‘cr(*t poll, or that said ballots wei*e truly and 
accuratelv counted ])v the defendants aforesaid, or that the 
result of said secret ])oll as announced by the defendants 
aforesaid, through their representative defendant ^/harles 
D. Mackav, which announcement is more fullv set forth here- 
inafter in jiaragraph 21, is the true and accurate rqsult ob¬ 
tained by the votes of such of plaintitf employees ps were 
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permitted by said defendants aforesaid to vote in said 
secret poll. 

20. Plaintiff Brotlierliood, on its own behalf and on behalf 
of the other plaintiffs and the said i)laintiff employees, be¬ 
fore the condiietiiii*- of the said secret jioll by defendants 
aforesaid, and many times siiua*, has ])rotested to said de¬ 
fendants that the defendants aforesaid had no rig’ht nor au¬ 
thority under the law to conduct said secret ])oll, and main¬ 
tained that all of tlie ])laintiff em])loyees, whether actually 
operatinii- locomotives, or temporarily demoted to positions 

of lircunen, but subj(*ct to call by defendant (^om])any 
19 for service as o))eratoi's of locomotives, or tempo¬ 
rarily furlouiihed by defendant Company, but subject 
to call by defendant Coni])any for service as operators of 
locomotives, were entitled, under the law, to vote for a re])- 
resentative of their choic(‘ to re])resent them for the pur¬ 
poses aforesaid, and to vote for said re])resentative in the 
manner pi-ovidod in tli(*ir owu uuiu(*orporat(Hl associations, 
or by other means of coll(‘ctiv(‘ action, without interference, 
influence or coercion e.\i‘rcis(‘d by defiuidants aforesaid. 

21. Xotwithstandinin- said pi*otests by plaintiff P>rother- 
hood, and further in ])ursuanc(‘ of said unlawful consi)iracy, 
defendant Charh‘s D. Mackay, as i'(‘pr(*s(‘ntativ(^ of defend¬ 
ant Com])any, on, to wit, F(*bruarv 2, 1922, addressed and 
Stmt a lettm* to “J. A. Mclb'ide, \'i('(‘-Pr(‘si(l(‘iit, Brother¬ 
hood of Locomotive Firtmien and Fn,!L»in(‘mtur', advisini»- in 
substance that twenty-om* (21) of tht‘ thirty-two (32) eni>-i- 
neers })ermitted to vot(‘ l)y thdendants aforesaid in the 
secret poll afoi'esaid Innl vott*(l to be r(*])resented hence¬ 
forth for the purt)Oses afoj'esaid by the Brotherhood of 
Locomotive Engineers, and that said defendant Company 
intended, after March 1, 1932, to rt'eognize said Brother¬ 
hood of Locomotive Em*iiU‘ers as the dulv authorized and 
designated representative of all the ])laintiff engineers for 
the purposes aforesaid, and that aft(‘r Mai'ch 1, 19.32, de¬ 
fendant Coni])any and defendant Charles I). Mackay would 
not recognize plaintiff Brotherhood as the duly authorized 
and designated r(*pi‘esentativ(‘ of tin* said engineers for the 
pur])oses aforesaid. 

22. On, to wit, February 24, Ifl.'kJ, ])laintil‘f Brotherhood 
submitted the (]uestion of th(‘ right of plaintiff Brotlierliood 
to represent, th(‘ engim‘ers employed by defendant Com¬ 
pany to the Cnited States Board of Mediation in accordance 
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with tlie ])rovisions of the Railway Labor Act, 44' Statutes 
r.t Lariio oTT, 45 U. S. Code Secs. *151-181. On, to Iwit, May 
10, 1932, Oscar B. Colquitt was assig’ued as Me(!liator by 
said V. S. Board of Mediation. Said Oscair B. Coi- 

20 (}uitt conducted numerous conferences witih repre¬ 
sentatives of plaintiff Brotherhood and the defendant 

('onipanv. Unsuccessful in his efforts to brin<>’ kbout an 
amicable adjustment througli mediation, the said mediator, 
as the final required action of the Board of Mediation under 
the Railway Labor Act, 44 Statutes at Large 577, 4.1) U. S. C. 

• 7 V / I 

Secs. 151-181, endeavored to induce the parties tp submit 
their controversy to arbitration in accordance with the pro¬ 
visions of tlie said Act. Said defendant Company there¬ 
upon refused to submit the controversy to arbitration as 
provided in the said Railway Labor Act, notwitl:^standing 
the willingness of ])laintiff Brotherhood so to arbitirate. 

23. The ])laintiffs say that they are informed an(jl believe, 

and, so ])elieving, avei- that during tiie jxnlod fropi ^lai’cli 
1, 1932, to July 21, 1932, the defendants aforesaid took no 
further steps to recognize the said Brotherhood of jLocomo- 
tive Engineers as the representative of the plai][itiff em- 
])]oyees for tlie ])ur])oses aforesaid but that the defendant 
C’om])any and the defendants ('liarles D. ^lackay apd Henry 
Watkins Miller do intend and ])lan in the imniediat|e future 
unlawfully to recognize the said Brotherhood of Lojjomotive 
Kngineei-s as the representative of the i)laintitf engineer 
em])loy(‘(‘s for the purposes aforesaid and that dej-'endants 
aforesaid unlawfully plan and intend, in the near future, to 
enter into negotiations with said Brotherhood of iLocomo- 
tive Engineers to make an agreement or agreenients| relative 
to rates of pay, rules, schedules, working conditions and 
similar (piestions affecting plaintiffs, in violation oflthe law¬ 
ful rights of plaintiff Brotliei'hood and of the plaiptiff* em¬ 
ployees on whose behalf this suit is brought, aiuL P3,r- 
ticular, of the plaintiffs Alvah C. Baggarly, Jeff |B. Hunt 
and Edward W. Cooey. I 

24. Plaintiffs further say that said defendants j still in- 
t(*nd to do the acts as hei'einabove set foi’th |in ))ara- 

21 graph 23, although on, to wit, between Marcl,! 19 and 
June 10,1932, a majority of jffaintiff employees, num¬ 
bering forty-six (46) and constituting sixty-three (63) per- 
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centum of the total number of plaintiff em])loyees aforesaid 
executed a ])etition to defendant Com])any to be rei)resented 
in all negotiations respecting rates of pay, rules, working 
conditions and similar (piestions affecting ])laintiff em¬ 
ployees, by plaintiff Brotherhood as the re])resentative of 
plaintiff employees. 

25. Plaintiffs further say that it is one of the principal 
objectives of the Brotherhood of Locomotive Engineers to 
restrain the seniority privileges of full time engineers who 
are not members of said Brotherhood, and to retain for 
the members pf said Brotherhood preferential positions in 
passenger, mixed train and assigned freight runs and on 
switch engines; and that it is also the policy of said Broth¬ 
erhood to secure the exclusive right to represent all en¬ 
gineers employed by a railway company even in matters 
pertaining to their individual grievances. It is also the 
])olicy of said Brotherhood to requii’e of eveiy full time 
engineer applicant for membership in said Brotherhood 
an initiation fee equal to the amount of dues and assess¬ 
ments levied by the General Committee of Adjustment of 
said Brotherlmod since the time said applicant first be¬ 
came eligible for membership in said Brotherhood. The 
statutes of s?iid Brotherhood require that each engineer 
becoming a member of said Brotherhood, if under forty- 
five (45) years of age and physically qualified, be insured 
in the Locomotive Engineers Mutual Life and Accident In¬ 
surance Association; that he pay the regular assessments 
for insurance, but said Brotherhood does not permit en¬ 
gineers physically unqualified or more than forty-five (45) 
years of age to acquire insurance in said Insurance As¬ 


sociation ; and that the rates of assessment foi- insurance 


in said Insurance Association ai‘e higher than the rates of 
assessment for insurance issued by ])laintiff Bi'other- 

22 hood. ’ Plaintiffs sav that thev are informed and be- 

» « 

lieve, and so believing, aver that if the defendants 
aforesaid unlawfully recognize the Brotherhood of Locomo¬ 
tive Engineers as the representative of the plaintiff em- 
])lovees foi* the ])ur])ose of negotiating and making agree¬ 
ments r(‘la1iug to I'ates of pay, I'ules, working conditions and 
similar <}uestions affecting said jhaintiff employees, and for 
the purpose of conducting and settling disputes relating 
to these matters, said Brotherhood will thereiqion and at 
once ])lace restraints upon the seniority privileges of Alvah 
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C. Bagg’arly, Jeff B. Hunt, Edward W. Cooeyjand the 
Ollier fifty (oO) plaintiff employees who are not jmemhers 
of said Brotherhood of Locomotive Engineers, and gain 
for its members many rights and privileges of great value 
and take such rights and privileges from the plaintiffs 
Alvah C. Baggarly, Jeff B. Hunt, Edward W. Cpoey and 
the other of plaintiff employees who are not now Imembers 
of said Brotherhood. Plaintiffs further say tl:(at, as a 
consequence of such conduct by the Brotherhood | of Loco¬ 
motive Engineers, those plaintiff employees whd are not 
members of said Brotherhood of Locomotive hingineers 
will be conqielled, in order to iirotect their rights and priv¬ 
ileges as engineers, to become members of the sajd Broth¬ 
erhood of Locomotive Engineers at great expensej and loss 
to themselves; that they will be compelled to acquire in¬ 
surance in said Insurance Association, if qualified there¬ 
for, and to pay initiation fees equal to the amoun|: of dues 
and assessments levied bv the General Committee of ad- 
justment of said Brotherhood since said individijal plain¬ 
tiffs and said plaintiff employees first became elijgible for 
membership in said Brotherhood of Locomotive Efigineers. 
Plaintiffs further sav that if defendants aforesaid unlaw- 
fullv recognize the said Brotherhood of Locomdtive En- 
gineers for the purposes aforesaid, said iBrother- 
23 hood will endeavor to secure from defendant Com¬ 
pany the exclusive right to represent the individual 
plaintiff and all the plaintiff employees in matter:^ pertain¬ 
ing to their individual grievances and to ])revent said in¬ 
dividual plaintiffs and said plaintiff employees from being 
represented in such matters by representatives I of their 
own choice. I 

26. The matters referred to in paragraphs 15, IjG, 17, 18, 
19, 21, 23, 24, and 25 of this Bill of Complaint constitute, 
or threaten, violations by the defendant Compainj and de¬ 
fendants Charles D. Mackay and Henry Watkins Miller, 
among other things, of the rights given to plaini:iffs and 
to said plaintiff employees on whose behalf this | suit has 
been brought by the provisions of the Railway L^^bor Act, 
44 Stat. 577, 45 IT. S. Code, Secs. 151-181, particularly Sec. 
2 thereof (45 U. S. Code Sec. 152), which provide^ in part 
as follows: | 

‘‘First: It shall be the duty of all carriers, theij* officers, 
agents and employees to exert every reasonable effort to 
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make and maintain agreements concerning rates of pay, 
rules and working conditions, and to settle all disputes, 
whether arising out of the application of such agreements 
or otherwise, in order to avoid any interruption to com- 
merce or to the operation of any carrier growing out of 
any dispute between the carrier and the employees thereof. 

“Second: All disputes betw’een a carrier and its employ¬ 
ees shall be considered, and if possible, decided with all 
ex))(‘dilion, iu conl‘ei'enc(‘ l)etw’een i*e])r(‘senlativt^s desig¬ 
nated and authorized so to confer, respectively, by the car¬ 
riers and by tiie employees tliereof interested in tlie dis|)Ut(‘. 

“Third: Representatives, for the purpose of this Act 
[chapter], shall be designated by the respective parties, in 
such manner as may be provided in their corporate or¬ 
ganization or unincorporated association or by other means 
of collective action, without interference, influence or coer¬ 
cion exercised by either party ovei* the self-oi-ganization 
or designation of i’e])r(*sentatives by the oth(M-s." 

in that: 

(a) said defendants have not permitted representatives 
of plaintiffs Alvah C. Baggaiiy, Jeff B. Hunt and Edw’ard 

AV. (i)oey and plaintiff (mii)loy(‘es on wiiosc* b(‘]iair 
24 this suit has been brought to be designated bv said 
plaintiffs and said plaintiff employees “in such man¬ 
ner as may be provided in their unincor])orated associa¬ 
tions'- or “hv other means of collective action," ‘‘with- 
out interfei'ence, influence oi* coei'cion exei-cised by" 
said defendants “over the self organization or designation 
of representatives" by said plaintiff employees “inter¬ 
ested in the dispute;" but have deprived said plaintiffs of 
the right to bei represented by representatives of their owm 
choice as has, been more fully set forth hereinabove in 
paragraphs 18 and 19 of this Bill of Complaint. 

(b) said defendants have attempted to prevent plaintiff 
Alvah C. Baggarly from being represented for the pur¬ 
poses aforesaid by a representative designated by a ma¬ 
jority of all the engineers employed by defendant Com¬ 
pany, without the interference, influence oi’ coercion ex¬ 
ercised by the defendant Company, or its agents, as has 
been more fully set forth hereinabove in ])aragraphs 18 
and 19 of the Bill of Complaint; 

(c) said d(‘fen(lants hav(‘ attempted to de])rive Jeff B. 
blunt and Edw’ard W. Cooey and othei* of plaintiff employ- 
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c‘os “interested in the dispute” and temporarily jdemoted 
to positions of firemen or temporarily furloughed^ both of 
which groups of plaintiff employees are subjecj: to call 
by defendant Company for service as operators! of loco¬ 
motive- engineers^ of any voice whatsoever in the |selection 
of rei)resentatives to represent them in disputes I between 
plaintiff engineer eni])loyees and the said defendaint Com¬ 
pany relating to rates of pay, rules, working conditions and 
similar questions in which said employees are interested, 
and to make and maintain agreements between said plain¬ 
tiff employees and said defendant Company concerning 
these matters, as has been more fully set out in para¬ 
graphs 18 and 19 of this Bill of Complaint; | 

(d) said defendants have interfered, coejeed and 
25 influenced said plaintiff employees on whos^e behalf 
this suit has been brought in the selection i of their 
ix'presmilatives for the ])ur])oses aforesaid by cont^uoting a 
secret poll among a minority of said plaintiff eihployees 
without permitting ])laintiff employees or their represent¬ 
atives to determine the manner of distribution anjl collec¬ 
tion of the ballots used in said poll or to inspect <i)r count 
said ballots; | 

(e) said defendants are about to (uiter into negqtiations 
and decide <juestions of i-ates of ])ay, lailes, workinj;’ condi¬ 
tions and similar mattei's affecting said plaintiffs hnd said 
plaintiff eni])loyces and each and all of them, and i:o settle 
disputes in vdiich said |)laintiff’s and plaintiff employees are 
interested with others than the representative dutV desig¬ 
nated by said plaintiff* employees in the manner provided 
in tluMi* miiiK'orporated associations; and said deflendaiits 
are about to enter into negotiations and decide quesitions of 
I’ates of pay, rules, working conditions and similar |matters 
affecting said plaintiff's and said i)laintiff’ employees and 
each and all of them, and to settle dis])utes on whjeh said 
plaintiffs and plaintiff employees are interested wit?i repre¬ 
sentatives selected by a minority of plaintiff* emplqyees as 
a result of interference, influence and coercion exer^dsed by 
said defendants, as has been more fully set out herejnabove 
in paragraphs 18,19, 21, and 23 of this Bill of Compljaint. 

And by reason of the foregoing the aforesaid defendants 
siiould he enjoin(‘d from further violating the atloresaid 
rights of the plaintiffs and of said plaintiff employees on 
whose behalf this suit has been brought, the aforesaid! rights 
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bcinii’ valuable property rights of said plaintiffs and said 
])laintifl’c*ni])loyees. 

27. Plaintilfs further say that if the defendant Company 

and the defendants Charles 1). Mackav and Henrv 

* •' 

20 Watkins Miller unlawfully refuse to recognize plain¬ 
tiff Brotherhood as the duly authorized and desig- 
nated re])resentative of ])laintiff employees in disputes be¬ 
tween them and the said defendant Company relating to 
rates of pay, rules, working conditions and similar ques¬ 
tions in which said emi)loyees are interested, and to make 
and maintain agreements between said employees and said 
defendant Com])any concerning these matters, and recog¬ 
nize the Brotherhood of Locomotive Engineers as the dulv 
authorized and designated rei)resentative of plaintiff em- 
])Ioyees for the ])ur])oses aforesaid, the ])laintiff Bi'other- 
hood will be dei)rived of valuable pro])erty rights. I\m- 
])loyees of defendant Company that are now members in 
])laintiff Brotherhood and from whom ])laintiff Brotherhood 
derives material, substantial and valuable revenue in the 
form of various obligatory and optional assessment ])ay- 
ments will no longer desire to maintain their membershi]) 
in plaintiff Brotherhood, and will withdraw from member¬ 
shi}) in ])laintiff Brotherhood and refuse to continue to ])ay 
their assessments to said Brotherhood, thus causing a loss 
of material, substantial and valuable revenue, of an unde- 
tei'mined amount, to })laintiff Brothei’hood. Furtlun*, ])lain- 
tiff IL*othei*hood is the representativ(‘ of many groups of 
enq^loyees of many railway Com})anies in the Cnited States, 
and deriv(‘s valuable, material and substantial iwcmue from 
(Mn|)]oy(‘es ])ecause of its re|)resentative capacity jifor(‘said, 
and secures substantial and valuable good will as a result 
thereof. If the defendants aforesaid unlawfullv refuse to 
r(‘cognize ])laintiff Brotherhood for the ])ur])oses aforesaid, 
])laintiff Brotherhood will lose considerable valuable good 
will, and many grou})s of eni})loyees will no longer desire 
])laintiff' Brotherhood to re}3resent them and many em- 
|)loyees will withdraw from plaintiff’ Brotherhood and re¬ 
fuse to continue to ])ay their assessments to plaintilf 
27 Brotherliood, thus causing a loss of material, sub¬ 
stantial! and valuable revenue to })laintiff‘ Brother- 
liood. I-^urther, if defendants aforesaid unlawfully refuse' 
to recognize as the rc})resentative for the pur])oses afore¬ 
said, the re])resentative chosen by a majority of all the 
plaintiff employees, including those plaintiff employees tern- 
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1 

porarily demoted to positions of firemen or tenjiporarily 
i’nrlonuliod, due to decreases in the volume of traffic on the 
I'ailroad of defendant Company, but subject to call |for serv¬ 
ice as operators of locomotives by defendant Company, then 
changes in the volume of traffic on the railroad of defendant 
Company will i*esult in innumerable and costly disputes be¬ 
tween plaintiff employees and defendant Companyj relating 
to the representation of said employees, and |plaintiff 
I>rotherhood will be required to spend large and unde¬ 
terminable amounts of money in the conduct of the disputes 
aforesaid. Further, the plaintiffs Alvah C. Bagg^rly, Jeff 
B. Hunt and Edward W. Cooey and other of the jplaintiff 
employees on whose behalf this suit is brought, wjll be de- 
]n*ived of important ])roperty 3-ights by way of being denied 
the right to contract for their labor and services [with the 
defendant Company by means of collective ba^'gaining 
through representatives of their own choice, which fs a most 
inqiortant property right, since by reason thereof they have 
been able to obtain higher wages, shorter hours of employ¬ 
ment and safer and more healthful working conditions. 
Further, said individual plaintiffs and plaintiff eiifiployees 
will bo de])rivod of valuable property rights by wa\| of hav¬ 
ing their rates of pay, rules and working conditions deter¬ 
mined and agreed u])on by defendant Company ajcting in 
conjunction with others than the duly designated r|3presen- 
tative of said individual ])laintitfs and plaintiff eipployees, 
which ])ro])orly rights are guaranteed to said plainiiifs and 
))laintiff employees ])y the laws of the United State^. Fur¬ 
ther, the plaintiffs Alvah C. Baggarly, Jeff B. Hunt 
28 and Edward B. Cooey will be deprived of Valuable 
]n-operty rights by way of being denied thp rights 
given them by the ])rovisions of the Railway Labori Act, 44 
Statutes at Large 377, 45 U. S. (^ode Secs. 151-181, tq ])e re])- 
resented, as members of a class of employees, ini all dis- 
])utes between said employees and defendant Comy^any re¬ 
lating to rates of })ay, rules, working conditions andi similar 
(juestions by representatives designated by them [without 
interference or intluence exercised by the defendant Com- 
]iany. Further, plaintiffs Alvah C. Baggarly, Jeff u. Hunt 
and Edward W. Cooey and other of plaintiff emploiyees on 
whose behalf this suit is brought, will be unlawfully de¬ 
prived of valuable ])roperty rights in that strikes and lock¬ 
outs may result from disputes over the question o|* repre- 
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sontativcs of said employees for the inirpose aforesaid, and 
i)s a r(‘sult of said possible strikes and lock-outs, said plain- 
titfs and plaintitf employees will suffer great loss of wages 
for the duration of said strikes and lock-outs. Plaintiffs sav 
that said disputes will not arise unless defendants afore¬ 
said unlawfully refuse to recognize plaintiff Brotherhood 
as the duly authorized and designated representative of 
plaintiff employees. 

Plaintiffs further sav that if said defendants unlawfullv 
recognize the Brotherhood of Locomotive Engineers as the 
representative of plaintiff employees for the purposes of 
negotiating and making agreements relating to rates of pay, 
rules, working conditions and similar questions affecting 
said ])laintiff employees, and for the ])urpose of conducting 
a.nd settling disputes relating to these matters, then by rea¬ 
son of the re$traint on the seniority ])rivileges which the 
B]*otherhood of Locomotive P]ngineers will work u])on the 
])Iaiiitifrs Alvah (\ Baggarly, Jeff B. Hunt and Edward \V. 
Looey and the otlier fifty (50) plaintiff employees who are 
not now members of the said Brotherhood, as has 
29 ])oen more fully set forth in paragra])h 25 of this Bill 
of LonqJaint, said individual iJaintiffs and said 
])laintiff em])loyees will be dei)rived of valualJe pro])erty 
rights and ])rivileges in that: (a) said ])laintiffs and said 
plaintiff employees will receive less com])ensation for'their 
services than they now receive, and be compelled to ])erform 
mort' arduous duties tiian at j)resent; (b) said plaiiitiff and 
said plaintiff employees, in order to ])rotect and maintain 
their property rights and privileges as aforesaid, will be 
connpelled to tlpply for membership in the IL'otlierhood of 
Locomotive Engineers; said Brotherhood of Locomotive 
Engiii(‘ers may refuse to admit said ])laintiffs and said 
plaintiff (‘luployees, and any and all of them, to nuunbersliip 
in said Brotherhood; said ])laintiffs and said plaintiff em- 
])loyees, if admitted to said Brotherhood, will be compelled 
to })ay said Brotherhood large and undeterminable sums 
of money as initiation fees that are equal to the amount of 

dues and assessments levied bv the General Lommittee of 

» 

Adjustment of said Brotherhood since said plaintiff em- 
])loyees first became eligible for membership in said 
TL-otherhood: said plaintiffs and said plaintiff employees 
will be compelled to be insured in the Locomotive Engineers 
Mutual Life and Accident Insurance Association, if under 
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forty-five (45) years of age and physically qualitiecjl for in¬ 
surance, and to pay larger sums of money in the |form of 
monthly assessments on their insurance policies than they 
now pay on their insurance policies issued by the plaintiff 
Brotherhood of Locomotive Firemen and Enginempn; said 
])laintiff Alvah C. Baggarly and plaintiff employees ;not now 
members of the Brotherhood of Locomotve Engineers more 
than forty-five years of age, cannot be insured in |:he said 
Insurance Association, and to be insured, will be compelled 
to maintain their memberships in the plaintiff Brotherhood 
of Locomotive Firemen and Enginemen and pay d^es and 
assessments to said Brotherhood in additioii to the 
30 dues and assessments of the Brotherhood cjf Loco¬ 
motive Engineers. Plaintiffs further say thap: if said 
defendants unlawfullv recognize the said Brotherhood of 
Locomotive Engineers for the ])urposes aforesaid, tile plain- 
1 ills Albert C. Baggarly, Jeff B. Hunt and Edward Wl Cooey, 
and the other fifty (50) plaintiff employees who are not 
members of said Brotherhood will be deprived of ^taluable 
pro]')crty rights and privileges in that said Brotherhpod will 
attempt to secure recognition from said defendantsi as the 
i-epreseiitative of all the engineers enqJoyed by defendant 
Company in matters concerning tlie individual grievances 
of all of the said engineers, and will attempt to deprive the 
said ])laintiffs and tlie said ])laintiff (*ni])Ioyees of thejir pres¬ 
ent right to be repi*esented in matters concerning thpir per¬ 
sonal grievances by i*(‘presentatives of their owiij choice, 
which is a most im])ortant property right, since by| reason 
thereof they have secured prompt, equitable and satisfac¬ 
tory adjustment of their grievances. i 

Bv reason ol‘ the foregoing, the defendants and bac'h of 

• ' ' I 

them should be enjoined from violating the rights| of the 
])laintiffs and said ])laintiff employees as aforesaid and 
from endangering their pro))erty rigid s as aforesaid. 

28. If the injunctions hereinafter prayed for are not 
granted, the ])laintiffs and those on whose behalf t^iis suit 
has been brought will suffer great and irreparable loss and 
damage by reason of the matters hereinabove seti forth, 
and they are without due and adequate remedy at llxw and 
are without any remedy whatever other than by injunction. 

29. Plaintiffs further say that they are informed iind be¬ 
lieve, and so believing, aver that the defendants arid each, 
of them, intend, effective Monday, August 1, 1932, tri reeog- 
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iiize the Brotlioi'liood of Locomotive Kiiiihieers as 
dl the representative of plaintiff employees for the 
purposes aforesaid, and may at any moment there¬ 
after enter into an agreement, or agreements, relating to 
rules, rates of pay, working conditions and similar ques¬ 
tions atfectiiig i)laintiff enq)loyees, and will at any moment 
thereafter atteni])! to settle dis])ntes concerning these (pies- 
tions in which plaintiff em])loyees are interested with the 
Brotherhood of Locomotive Engineers, instead of with the 
plaintiff Brotherhood, which ])laintitfs say is the duly au¬ 
thorized and designated representative of plaintiff em¬ 
ployees. Accordingly, an immediate preliminary injunc¬ 
tion is necessary to j)revent ])laintiffs and those in whose 
behalf this suit has been brought from sustaining great 
and irreparable pro])erty loss by reason of these acts con¬ 
templated by said defendants and each of them, whereby 
the plaintiffs, and each of them, will be deprived of valu¬ 
able and important ]>ro])erty rights as has been more fully 
set forth in paragraph 27 of this Bill of Complaint. 

30. Plaintiffs further say that a large majority of the 
employees on whose behalf this suit has been brought sin¬ 
cerely desire ])laintiff Brotherhood to represent them in 
disputes between them and defendant Company relating to 
rates of pay, rules, working conditions and all similar ques¬ 
tions in which said eiiqdoyees are interested, and to make 
and maintain jigrinmients between said em])l()yees and said 
defendanl Company relating to these matt(‘rs. I^laintitls 
furtliei* say that a lai-gc* majority of the employees on 
whose bi‘half this suit has been bi-ought have freciuently 
petitioned tlie defendants aforesaid to be represented by 
plaintiff Ifrotherhood in th(‘ matters aforesaid, and more 
|)articularly tliat they petitioned the defendants aforesaid 
to be represented by plaintiff Brotlierhood in the matters 
aforesaid on, to wit, July 15, 1932. 

32 31. Wherefore, plaintiffs i)ray that: 

1. The Unitc'd States writ of subi)a'na may issue com¬ 
manding defendants, which are the Georgia Southern and 
Florida Kailway Company, a corporation, Charles D. Mac- 
kay and TTenry Watkins Miller, to appear and answer, but 
not under oath, the exigencies of this bill; an answer under 
oath being hereby exi)ressly waived. 

2. A preliminary injunction be granted and issued forth- 
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with by this Honorable Court enjoining* and restraining 
each and all of the defendants: | 

(a) From recognizing any person or persons, voluntary 
association, or corporation other than the plaintiff jBrother- 
liood of Locomotive Firemen and Enginemen as the duly 
authorized and designated representative of the engineers 
employed by defendant Company in any and all | matters 
relating to rates of pay, rules, working conditions and simi¬ 
lar questions in which said engineers are interested, sav¬ 
ing to each employee, nevertheless, the right to be repre¬ 
sented in matters concerning his personal grievances by the 
regularly constituted committee of his organizatioi^ or such 
other representative as he may select in accordance with 
his rights, until such time as a majority of all the ehgineers 
employed by defendant Company and either operating loco¬ 
motives or temporarily demoted to positions of firejmen but 
subject to call for service as operators of locomotives, or 
temporarily furloughed from active service but subject to 
call for service as operators of locomotives, duly | author¬ 
ized and designate as their representative in the jmatters 
aforesaid a person or persons, voluntary associcUion or 
cor])oration other than the plaintiff B-rotllerhood. 
Mo (b) From conducting or settling with any person 

or persons, voluntary association, corpondion or 
r(‘presentative or representatives tliei’eof otliei* t|ian the 
plaintiff Brotherhood of J.ocomotivc Firemen and [Engine- 
men or its duly authorized agent or agents any dispute re¬ 
lating to I'ates of ])ay, rules, working conditions aiidlsimilar 
<jueslions in which said enginee)* eni])loyces arc intprested, 
saving to each enq)loyee, nevertheless, the right toibe rep¬ 
resented in matters concerning his personal grievances by 
the regularly constituted committee of his organization or 
such other representative as he may select in accbrdance 
with his rights, until such time as a majority of all the en¬ 
gineers emi)loycd by defendant Company and eithpr oper¬ 
ating locomotives or temporarily demoted to positjions of 
tiremen but subject to call for service as operators pf loco¬ 
motives, or temporarily furloughed from active seryice but 
subject to call for service as operators of locomotives, duly 
authorize and designate as their representative ty settle 
dis])utes relating to rates of pay, rules, working copditions 
and similar questions a person or persons, voluntary asso¬ 
ciation or corporation other than the plaintiff’ Brotherhood. 

(c) From entering into any negotiation or negojiations 
respecting past or future agreements relating to rates of 
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pay, rules, workiiiy conditions and similar ({uestions and 
from making any new agreenienl or changing or amending 
any agreement previously made relating to rates of pay, 
rules, working conditions and similar questions with any 
person or persons, voluntary association, corporation or 
re])resentative or representatives thereof other than the 
plaintiff Brotherhood of Locomotive Firemen and Fngine- 
men or its duly authorized representative or representa¬ 
tives, saving to each employee, nevertheless, the right to 
be represented in matters concerning his personal 

34 grievances bv the regularlv constituted committee 
of his organization or sucli other representative as 

he mav select in accordance with his rights, until such time 
as a majority of all tlie engineers employed by defendant 
Company and either o])erating locomotives or temporarily 
demoted to positions of firemen ])ut subject to call for serv¬ 
ice as operators of locomotives, or temporarily furloughed 
from active service but subject to call for service as opeiTU 
tors of locomotives, duly authorize and designate as their 
representative to negotiate or to make agreements or to 
amend agreements previously made for them with defend¬ 
ant Coni|)any relating to the matters aforesaid a person 
or persons, voluntary association, or cor})oration other 
than the plaintiff Brotherhood. 

(d) From interfeinng with oi* coercing the employees on 
whose behalf this suit is brought in the exercise of their 
free and unti'ammelled right of selecting or designating 
representatives of their own choice for any and all pur¬ 
poses of the said Railway Labor Act, 44 Statutes at Large 
577, 45 U. Sj Code Secs. 151-181, cither by conducting or 
causing to be conducted secret polls among the said em¬ 
ployees, or by any other means or in any other manner. 

(e) From recognizing any person or persons, voluntary 
association or corporation other than the appointee or 
nominee of a niajoi'ity of all the engineers employed by de¬ 
fendant Company and either operating locomotives or tem¬ 
porarily demoted to positions of firemen but subject to call 
for service as operators of locomotives or temporarily fur¬ 
loughed from active service but subject to call for service 
as operators of locomotives, as the duly authorized and 

designated representative of the plaintiff employees 

35 for the purposes of settling disputes relating to 
rates of pay, rules, working conditions and similar 
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questions arising between defendant Company and! said en¬ 
gineers or for the purpose of negotiating or makinjg agree¬ 
ments with defendant Company relating to ratesj of pay, 
rules, working conditions and similar questions affecting 
said plaintiff employees; and from settling disputes relat¬ 
ing to the matters aforesaid and from negotiating gnd mak¬ 
ing agreements relating to the matters aforesaid Tjvith any 
person or persons, voluntary association or corporation 
othcM* than tlic ai)])oinlee oi* nominee of a majoritjy of all 
the engineers employed by defendant Company add either 
operating locomotives or temporarily demoted to positions 
of firemen but subject to call for service as operators of 
locomotives or temporarily furloughed from activp service 
hut subject to call for service as ojierators of locojnotives. 

Paragraph 3. That this Honorable Court will issue at 
once a rule against the defendants to show cause ^rior to 
^londay, August 1,1932, why a temporary injunction should 
not be granted and issued in the terms hereinabovq prayed 
for as set out in Paragraph 31 of this bill. | 

Paragraph 4. That the temporary injunction in tl^e terms 
hereinabove prayed for as set out in Paragraph 31 of this 
bill be issued prior to Monday August 1, 1932. | 

Paragraph 5. That before a final trial and hearing of this 
cause, said injunction in all respects be made permanent 
and perpetual and, i 

Paragraph 6. For such other and further relief | as may 
be proper in the premises. i 

D. B. ROBERTSON, | 

President^ Brotherhood of Locq- 

motive Firemen <& Fngihfmen, 

:](; ALVAH C. BAGGARLY. i 

JEFF B. HUNT. | 

EDWARD W. COOEY. | 

Sworn to and subscribed to before me, this the ibth day 
of July, 1932. I 

[seal.] (Mrs.) ELIZABETH EDWARDS, 

Notarif Public Bibb Co. Ga. 

* i 

Commission expires 2-2-34. j 

GEORGE M. MORRIS. | 

PAUL F. HANNAH. 

I 

or ('oniisel: I 

KIXMILLER, BAAR & MORRIS. 
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Verification. 

County of Cuyahoga, 

State of Ohio^ ss: 

I, D. B. Bobertson, being first duly sworn, depose and 
sav: Thai Iain the dulv elected President of the Brother- 

• ft 

hood of Locomotive Firemen and Fniilnemen, one of th(‘ 
plaintiffs iiiitlie above entitled cause; that 1 am authorized 
to make this affidavit as such officer; that I have read the 
above and foregoing Bill of Complaint and For Injunction 
and know the contents thereof, and that the facts therein 
stated ai‘(‘ trjiu‘ (‘Xce))t as to those facts stat(‘d to be upon in¬ 
formation and belief, and those facts I believe to be tiau*. 

D. B. KOBFKTSOX. 

Subscribed and sworn to before me this 15th dav of .lulv, 
A. D. 1932. 

[seal.] (First Name Illegible) WKSTCOTT, 

Notary Public. 

Commission expires Apr. 27, 1933. 

37 City of Macon, 

State of Georgia, ss: 

I, Alvah C. Baggarly, being first duly sworn, dejiose and 
say: That I am one of the plaintiffs in the above entitled 
cause; that I have read the above and foregoing Bill of 
Complaint and For Injunction and know the contents 
thei-eof, and that the facts therein stated are true exc(‘])t as 
to those facts therein stated to be upon information and 
belief, and those facts I believe to be true. 

ALVAH C. BAGGARLY. 

Subscribed and sworn to before me this 15 day of July, 
A. D. 1932. 

[seal.] (Mrs.) ELIZABETH EDWARDS, 

Notary Public. 

City of Macon, 

State of Georgia, ss: 

I, Jeff B. Hunt, being first duly sworn, depose and say: 
That I am one of the plaintiffs in the above entitled cause; 
that I have laxul the above and foregoing Bill of Complaint 
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and For Injunction and know the contents thereof, jand that 
the facts tlierein stated are true except as to those facts 
staled to l)e uiion infornialion and belief, and those facts I 
believe to be true. | 

JEFF B. HUNT. 

1 

I 

Subscribed and sworn to before me this 15 dav of Julv, 
A. D. 1932. ‘ I 

[SE.4L.] (Mrs.) ELIZABETH EDWARD^, 

Notary Bublic. 

1 

38 City of Macon, j 

State of Georgiay ss: ! 


I, Edward W. Cooey, being first duly sworn, depose and 
say: That I am one of the plaintiffs in the above entitled 
cause; that I have read the above and foregoing Bill of 
Complaint and For Injunction and know the (Contents 
thereof, and that the facts stated therein are truo except 
as to those facts stated to be u])on information anj,! belief, 
and those facts I believe to be true. I 


EDWARD W. COiOEY. 


Subscribed and sworn to before me this 15 dav of Julv, 
A. D. 1932. * I 

[seal.] ELIZABETH EDWARD^, 

Notary P^iihlic. 

I 

39 Exhibit ‘‘A”. 1 


Macon, Georgia, December 10, 1927. 

Mr. C. D. Mackay, j 

Asst, to V. President, Southern Ry., | 

Washington, D. C. | 

j 

Dear Sir : I 

i 

I 

Til is to advise that we, the undersigned Locomotive 
Engineers employed by the Georgia Southern and Florida 
Ry., desire that we be represented by the Southern l^ailway 
General Grievance Committee of the Brotherhood of Loco¬ 
motive Firemen and Enginemen, in the making of schedules 
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of rates of pay, rules and working conditions and the han 
dling* of all matters of adjustment for locomotive engineers 
Yours truly. 


GEO. WILSON. 

II. M. GOLD WIRE. 

L. H. TOWNSEND. 

B. F. EVANS. 

K. T. FOWLER. 

J. W. MANN. 

B. M. FORCE. 

E. W. COOEY. 

0. H. JOHNS. 

E. B. WOODRUFF. 

F. B. WITHERINGTON. 
T. N. RUSTIN. 

W. G. HUNT. 

J. C. HUNNICUTT. 

F. S. MULLIS. 

W. T. SIMS. 

T. D. CLAY. 

C. A. SMITH. 

J. D. LAMON. 

W. L. GEIGER. 

L. 0. SKINNER. 

L. E. SASSER. 

F. B. WATSON. 

W. P. MOORE. 

T. C. STIDHAM. 

T. J. THOMAS. 

J. R. SHINHOLSER. 

W. B. STAFFORD. 

C. A. EDWARDS. 

M. L. CONNELLY. 


J. L. BAIRD. 

F. M. STEINBERG. 
W. C. POSEY. 

G. H. McKINNEY. 
J. F. KENNEDY. 

G. H. HARPER. 

M. C. WILLIS. 

D. C. GRIFFIN. 

R. S. LLWIPKIN. 

A. C. BAGGAHLY. 

H. F. REID. 

F. H. LUMPKIN. 

W. W. TAYLOR. 

J. Q. LUMPKIN. 

G. A. TUNNTSON. 
J. T. MADDOX. 

E. S. WHEELER. 

J. L. BRUNDAGE. 
J. C. WILCOX. 

E. L. SHERWOOD. 
W. C. RA^rSAY. 

J. 0. .McKINNEY. 

B. LINDSAY. 

J. B. HUNT. 

F. P. AVERY. 

J. B. ADAMS. 

C. C. TIDWELL. 

J. J. HOLLEY. 
JOHN RIT(TI. 
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Motion to Dismiss. 


Filed July 28, 1932. 


Now come the defendants and move the Court to dis¬ 
miss the bill herein upon the ground: 

1. That the bill of complaint, as shown on its face, is 
defective for want of an indispensable party; to wit, the 
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Brotherhood of Locomotive Engineers, "which Brotherhood 
has a substantial property right involved which is i the sub¬ 
ject matter of this action, being the right of reii)resenta- 
tion of the engineer employees of the defendant iRailway 
Company, and which property right will be destroyed if 
the relief prayed for in the bill, that is, an irijunction 
against the defendants enjoining them from recognizing 
said Brotherhood of Locomotive Engineers as thO proper 
representative of said defendant Railway Compajay’s en¬ 
gineer employees, be granted. I 

2. Because the process of this Court, if it granted such 
injunction as is prayed in the bill, would be wholh^ inetfec- 
tiv’e as to the relief sought because such procesp would 
not i)rovent said Brotherhood of Locomotive Engineers 
from obtaining contrary relief in this or other jurisdictions. 

This 28th day of July, 1932. j 

JOHN B. HYDE, i 

JOHN J. HAMILTON, 
Attorneys for Defenlimits. 

i 

Motion for Process Against Grand International Brother¬ 
hood of Locomotive Engineers. | 

Filed July 28, 1932. | 

’V: * * * * » I# 

i 

I 

! 

Now come the defendants and move the Court I for an 
order allowing subpoena to issue and be served upon the 
(irand International Brothei*hood of LocomotSve En- 
41 gineers to the end that said Brotherhood I be im- 
])loaded and be made a party defendant to this suit, 
it being an indispensable party thereto as shown fijom the 
allegations contained in the bill and in the return to the 

o j 

rule to show cause and answer of the defendants, and its 
presence herein being necessary to a complete detcfcrmina- 
tion of the case. i 

This 28th day of Julv, 1932. ! 

JOHN B. HYDE, j 

JOHN J. HAMILTON! 

Attorneys for Defendants. 

I 

1 

3—6201a I 

I 

I 

i 

I 

I 
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Order Granting Process Against Grand International 
Brotherhood of Locomotive Engineers. 

Filed July 28, 1932. 

• • • • # • 


This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is this 28th day of 
July, 1932, adjudged, ordered, and decreed as follows, viz: 

That defendants’ motion to dismiss the bill for want of 
an indispensable party be and the same hereby is over¬ 
ruled, and that the defendants’ motion for an order allow¬ 
ing subpoena to issue and be served upon the Grand In¬ 
ternational Brotherhood of Locomotive Engineers to the 
end that said Brotherhood be impleaded and made a party 
defendant to this suit be and the same herebv is granted. 

i 0. R. LUHRING, 

Justice. 

To so iiiuvli of tlie above order as allows subjKena to issiu‘ 
and be served upon the Grand International Brotherliood 
of Locomotive Engineers to the end that said Brotherhood 
be impleaded and made a party defendant to this 
42 suit plaintiffs dulv excepted. 

! ‘ 0. R. LUHRING, 

Justice. 

A))]) roved: 

JOHN B. HYDE, 

JOHN J. HAMILTON, 

Attorneys for Defendants. 

GEORGE M. MORRIS, 

PAUL F. HANNAH, 

Attorneys for Plaintiffs. 

Return to Ride to Show Cause and Joint and Several 

Ansiver of Defeyidants. 

Filed July 28, 1932. 

• • • • * « 

Plaintiff, Brotherhood of Locomotive Firemen and En- 
ginemen, will hereinafter be referred to as “plaintiff” or 
“plaintiff Brotherhood”; the individual plaintiffs Bag- 
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garly, Hunt, and Cooey as ‘‘individual plaintiffs”!; and all 
plaintiffs collectively as “plaintiffs.” i 

Defendant Georgia Southern & Florida Eailwjay Com¬ 
pany will hereinafter be referred to as “defendants or “the 
defendant Railway Company”; the individual defendants, 
Mackay and Miller, as “individual defendants”^ and all 
the defendants collectivelv as “defendants”. i 

» I 

I 

The defendants, without waiver of Motion to Dismiss as 
a Return to the Rule to Show Cause and for Ans^yer to so 
much and such parts of the original bill filed herein on July 
25, 1932, as they are advised it is material or neceiisary for 
them to answer, say: I 

1. Defendants admit the allegation contained Jn para¬ 
graph 1 of the bill. I 

2. Defendants admit the facts stated in paragraph 2 of 
the bill, except that plaintiff Brotherhood has never repre¬ 
sented 72 of defendant’s engineer employees, bpt deny 

the conclusion of law contained therein thj^t plain- 
43 till Brotherhood “is the designated and au|thorized 
representative of tlie engineer employees aforesaid 
to confer concerning, and to make and maintain agreements 
concerning rates of pay, rules, and working conditipns, and 
to conduct disputes relating thereto and to represent said 
om])loyees” before various bodies, etc. Defendants aver on 
the contrary that said conclusion of law is incorrect for the 
reasons hereinafter to be stated. | 

3. Defendants deny that plaintiff Brotherhoc^d is a 

proper representative of the locomotive engineer en^ployees 
of defendant Railway Company, and specifically dpny that 
said plaintiff Brotherhood brings this suit on behalif of ap¬ 
proximately 72 engineer employees of the defendant Rail¬ 
way Company actually in service as engineers and | subject 
to such service at its call, and demands strict proof; of said 
allegations. Defendants deny that plaintiff Brotherhood 
fairly represents the rights and interests of those oi|i whose 
alleged behalf it brings this suit, and demands strict proof 
as to such employees as it does represent. i 

4. 5, 6, and 7. Defendants admit the allegations | of fact 
contained in paragraphs 4, 5, 6, and 7 of the bill, i 

8. Defendants admit the allegations contained ih para¬ 
graph 8 of the bill, and, as to the individual defendant 
Charles D. Mackay, aver that he is the principal authorized 
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official of the defendant Railway Company to act generally 
in regard to matters affecting organized labor, under the 
authority and for the individual defendant Henrv W. ^lil- 
ler, and thatihe personally handled the negotiations herein¬ 
after referred to. 

0. Defendants admit the allegations contained in para¬ 
graph 9 of the bill, and, as to the individual defendant 
Henrv W. Miller, aver that he is Vice-President of defend- 
ant Railway Company and is generally authorized 

44 to act' and acts through his assistants in matters 
affecting organized labor. Said individual defend¬ 
ant Henry W. ^liller did not personally handle any of the 
negotiations hereinafter referred to. 

10. Defendants admit the allegations of fact contained in 
paragraph 10 of the bill. 

11. Defendants admit the allegations contained in para¬ 
graph 11 of the bill. 

12. Defendants admit the allegations of fact contained 
in paragraph 12 of the bill, but specifically deny that de¬ 
fendant Railway Company recognized plaintiff Brother¬ 
hood as representative of its engineer employees because 
of the petition attached as Exhibit to the bill and re- 
fei-red to in paragraph 11 thereof. 

Kl. Defendants being without knowledge as to the alle¬ 
gations contained in paragraph 13 as to general practices 
in the United States can neither admit nor deny the same, 
but demand strict proof thereof; and defendants aver that 
all the allegations contained in paragraph 13 are moreover 
irrelevant and immaterial to anv issue in this case. 

14. Answering the allegations contained in paragraph 

14 of the bill, the defendants admit that many of defendant 
Railway Company's engineer employees were demoted to 
the positions of firemen, and many were furloughed. De¬ 
fendants admit that such employees are technically subject 
to call for service as operators of locomotives by defendant 
Railway Company. Defendants demand strict proof of the 
i-emaining allegations contained in paragraph 14 of the 
bill. 

15. Defendants admit that individual defendant Mackav 

* 

wrote a letter dated ^lay 1, 1930, as alleged in paragraph 

15 of the bill, and another letter dated May 16, 1930, as so 

alleged, but denies the conclusion of the pleader as to 

45 the meaning and intent of said letters. Defendants 
are without knowledge as to what the plaintiff 
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Brotherhood refused and still refuses to accede j^s to the 
position taken by individual defendant Mackay aind as to 
what it maintained and still maintains, and it demands 
strict proof thereof if material. 

16. Defendants denv that individual defendant; Mackav 

continued to question the right and authority of | plaintiff 
Brotherhood to represent engineer employees of defendant 
Bail way Company, but admits that conferences vjere held 
as averred in paragraph 16 of the bill. They a^niit that 
defendant Railway Company determined to cc^nduct a 
secret ballot of defendant’s engineer employees, and de¬ 
fendants admit that plaintiff Brotherhood prote{|ted, but 
nevertheless acquiesced in such ballot, and accented the 
fruits and results thereof. i 

17. Defendants admit that defendant Railway (jompany 
had a secret ballot conducted as of November 14,11930, in 
which ballot 35 engineers in actual train service partici¬ 
pated, and that the result of said ballot was 18 in ^avor of 
plaintiff Brotherhood, constituting the majority j of said 
class. Defendants admit that plaintiff Brotherh(j)od con¬ 
tinued to represent said class after said vote. | 

18. Defendants admit that after due and lawful notice 
as hereinafter averred, defendant Railway Company caused 
a secret ballot to be taken as of January 26, 193^, of de¬ 
fendant’s engineer employees actually engaged in |running 
trains as engineers, but defendants deny that individual 
plaintiffs Hunt and Cooey were entitled to vote in {^aid bal¬ 
lot, and they further deny that individual plaintiff Bag- 
garly was illegally prevented from voting for a repi'esenta- 
tive of his choice as averred in the bill, or that he yuis sub¬ 
ject to any influence, persuasion, or coercion exercisbd upon 

him bv the defendants, but on the contrdrv was 

• ^ ' 1 •• 

46 allowed to cast and did cast a secret ballot | for the 
representative of his choice. | 

19. The defendants denv in toto each and evervj allega- 

lion contained in paragraph 19 of the bill; they ddny that 
they conspired in any shape, form, or fashion to dd any of 
the alleged unlawful acts averred in the bill, or in aiiy other 
manner. j 

Defendants further deny all allegations contained in 
paragraph 19 of the bill relative to any alleged irregularity 
in the method of distributing, collecting, and counting bal¬ 
lots, and aver on the contrary that plaintiff Brotljierhood 
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was toiidercM] said l)allots for inspection and for counting. 
Defendants deny that the result of said ballot is not the true 
and accurate result obtained bv the votes of defendant Kail- 
way Coin])any’s engineer employees in actual engineer train 
service. 

20. Def(‘iidants admit, that pin inti IT Brotlierhood pi*o- 
tested with regard to said secret ballot, not on account of 
the fact that it was secret, but on account of the fact that 

onlv enu’ineers in actual train service were allowed to vote 

• ^ 

therein. 

21. Defendants denv anv allegation of anv unlawful con- 
spii*acy contained In ])aragra])h 21 of tlu' l)ill,but admit that 
defendants wrote a letter dated February 3, 1932, to plain¬ 
tiff Brothei’hood, and demand strict proof of its contents 
as the best evidence thereof. 

22. Defendants admit the allegation of fact contained in 
])aragra]')]i 22 of the bill. 

23. Defendants admit that they took no ste])s between 
.March 1, 1932, and July 21, 1932, toward recognizing the 
Brotherhood of Locomotive Engineers as the lawful repre¬ 
sentative of the engineei's in engineer train service in de- 
fendmits^ eni])loy, and admit that the defendant Railway 

Company, unless enjoined in this case, must and will, 
47 in accordance with law, recognize said Brotherhood 
of T.ocomotive Engineers as the repi’esentative of 
said engineer em])loyees, but defendants deny that such ac¬ 
tion is or will be unlawful. Defendants denv that thev are 

• « 

about- to (*nt('r into negotiations with said Brotherhood of 
Locomotive Engineers to make an agreement or agreements 
relative to rates of pay, rules, schedules, working conditions, 
and similar (piestions affecting plaintiffs in violation of any 
rights of ]')laintiffs, and aver on the contrary that they will 
only negotiate in a lawful manner with said Brotherhood of 
LocoTiiotive Engineers when thev are entitled lawfullv so 
to do. 


24. Defendants admit that some 46 engineers and former 
(Uigineei-s signed an instrument received by defendants on 
.Tidy 13, 1932, ]'>ur])orting to authorize the plaintiff Brother¬ 
hood to be their re])resentative, but defendants aver that 
only 10 of the signers of such instrument are in actual serv¬ 
ice as engineers, and defendants deny that said 46 indi¬ 
viduals constitute 63% or a majority of the class of de¬ 
fendant Railway Company’s engineer employees. 
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2o. Defendants arc without knowledge as to the allega¬ 
tions contained in paragraph 25 of the bill, which have to 
do with the inner workings of plaintiff Brotherhood and 
the Brotherhood of Locomotive Engineers, and | demand 
strict proof of such allegations if the same be dee^ned ma¬ 
terial to any of the issues of this lawsuit. i 

26. Defendants deny in toto all allegations alleging that 
any of their acts constitute or threaten violations of the 
rights of plaintifl's under the Railway Labor Act, hr under 
any other law in the particulars set out in sub-paifagraphs 
(a), (b), (c), (d), and (e), or in any other particular, and 
defendants aver on the contrary that they have hot per¬ 
mitted plaintiff Brotherhood and the individual hlaintitfs 

to be interfered with, coerced, or in any Imanner, 
48 shape, form, or fashion, influenced in dci^ignating 
representatives of their choice within the provisions 
of said law or any other law. Defendants specifically deny 
also that they are about to enter into negotiations,! and de¬ 
cide (piestions of rates of pay, rules, working conditions, 
and similar matters affecting plaintiffs with others ithan the 
duly authorized and legally designated representatives of 
(h'Lmdant's engineer employees. i 

27. Defendants are without knowledge as to any of the 
matters averred by the plaintiffs in paragraph 26 ’ of the 
bill with reference to alleged valuable property rights 
which plaintiffs or plaintiff Brotherhood will be deprived 
of if defendants are required to and do recogiiizc the 
Brotherhood of Locomotive Engineers as the repredentative 
of the engineer employees of defendant Railway Company, 
and it demands strict proof of any of said allegations if 
any be material to any of the issues of this lawsuit. 

28. Defendants deny that if the injunctions pr<lycd for 

in the bill be not granted that plaintiffs will suffer great 
and irreparable loss and damage, and aver on the contrary 
that ])laintiffs are not entitled to any injunction he|*ein and 
will suffer no loss or damage whatsoever if the isanie. be 

not granted. I 

29. Defendants admit that defendant Railway Cjompany 
intended, effective August 1, 1932, to recognize the J3rother- 
hood of Locomotive Engineers as the representcitive of 
the engineer employees of defendant Railway Company, but 
defendants aver that thev will not of their own volition so 

• i 

recognize said Brotherhood of Locomotive Engineers until 
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the heariiie’ liercin on the Kiile to Show Cause has l)ecii 
concluded. 

oO. Defendants are witliout knowledge as to the allega¬ 
tions contained in ])aragTa|)h oO of the bill, and demand 
strict })roof of said allegations in so far as the same 
49 niav he material to anv of the issues in this lawsuit. 


And now the defendants, for further Return to the Rule 
to Show Cause, and for further Answer to the Original 
Bill filed herein on July 25, 1952, and for further defense 
to all the matters of fact, law, and e(iuity alleged in the 
i)ill, sav: 

51. Defendants admit the capacities of national brother¬ 
hood and individuals, res]')ectively, in which the ])laintirfs 
sue herein, l)ut not that plaintiff Brotherhood represents 
the em])loye(fs it alleges it represents, and aver that the 
plaintiff Brotherhood is a national labor organization coni- 
l)osed largely of locomotive firemen and other em])loyees 
in engine and hostler service on steam railroads in the 
I’nited States. 

Defendants also aver that theiT' is another national labor 
organization, called the Brotherhood of Locomotive Lngi- 
neers, composed of locomotive engineers in service on said 
steam railroads, the relationship of said Brotherhood of 
Locomotive Engineers to the dispute involved in this case 
to be hereinafter stated. 

The defendant Railway Company and approximately all 
other steam carriers in the United States recognize both 
of said natioual Brotherhoods as important labor organiza¬ 
tions, they being two of the so-called “Big Four’- Brother¬ 
hoods, and have many contracts with them. 

This case involves solelv a conflict b(*twc(‘n said two 
Brotherhoods over the <iuestion of the i)roper iT'presenta- 
tion l)etweeni them of the class of engineer employees of 
defendant Railway Company. 

.52. The defendant Railway Company is a cor])oration, as 
averred in the bill, and an interstate carrier by rail, sub¬ 
ject to the Interstate Commerce Act (49 U. S. C. 1 to 27, 
inch), and to the Railway Labor Act (45 U. S. C. 151 
50 to 1(5.5’, inch); and the individual defendants, Charles 
1). Mackay and Henry W. ^Miller, are officers of said 
defendant, being Assistant to Vice-President and Vice- 
President of said defendant Railway Company, respec- 
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tively, and have been duly qualified and actini;'| in such 
capacity at all times hereinafter mentioned. Sjiid indi¬ 
vidual defendants, however, have no personal I interest 
whatsoever in any matters involved in this suit, iUid espe- 
ciallv disclaim for themselves or the defendant iKailwav 
Company any preference or bias, as to either oiK^ of said 
national Brotherhoods over the other, or any partiality as 
to one employee or class of enq)loyees as compaVed with 
any other employee or class of employees; and siiid indi¬ 
vidual defendants ag-ain emphatically deny, as to them¬ 
selves; and throu^'h themselves for the defendant iRailwav 
Company, the chari>-e that they conspired unhn\tfully to 
deprive the plaintiffs of certain alleged rights, as averred 
in paragraph 19 of the ))ill, but aver on the contr^iry that 
in all of their actions hereinafter referred to, tliev have 
acted both in their personal and official ca])acities iin strict 
accord with law, and with the most scrupulous reg*ard for 
the rights of all employees of the defendant Railway Com- 
panv, and of the two national Brotli’erhoods. 

33. This suit relates to and involves one issiie only; 
namely, whether the defendant Railway Conipan}|’s engi- 
neei' employees are entitled in law to be represented by 
plaintiff. Brotherhood of Locomotive Firemen and lEngine- 
men, or by another organization, the Brotherhood i)f Loco¬ 
motive Engineers, hereinbefore referred to. A ma^iority of 
said defendant’s employees actually in service as ehgineers 
have designated said other organization, said Brotiierhood 
of Locomotive Engineers, as their lawful representfitive, in 
strict accord with law and ])ast practice binding upc^n them. 

Defendants admit that a majoi*ity of the Railwijiy Com¬ 
pany’s employees who retain seniority rigids as enjgineers, 
including* not onlv those so actuallv working but those de- 
moted to the position of tii-emen and those fur- 
51 toughed, liave advised defendant through plaintiff 
Brotherhood that said majority prefer to luj,ve said 
plaintiff Brotherhood re])resent them, luit defendants deny 
that those of said em])loyees not actually working engi¬ 
neers have any legal right to express a preference or to 
vote for such rejircsentation, and defendants aver {hat the 
defendant Railway Company must, under the law gnd the 
accepted and agreed-to practice on its line, recoggdze the 
representative chosen by said majority of said engineers 
actually working, unless and until this Court should decide 
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otherwise, and will be required to treat with said Brother¬ 
hood of Locomotive Engineers as such, unless enjoined in 
this suit. 

34. The facts are: 


(a) Prior to February 7, 1928, the engineers in defend¬ 
ants employ had been represented for many years by the 
Brotherhood of Locomotive Engineers. ^ Shortlv before 
said date plaintiff Brotherhood, desiring to obtain for itself 
the representation of said class of employees, requested de¬ 
fendant to recognize its asserted right thereto and defend- 
ant arranged a joint conference between its representative 
and the officials of the two Brotherhoods at which confer¬ 


ence it was decided that onlv those engineers actuallv in 
service as such should have the right to vote u})on the ques¬ 
tion as to which Brotherhood should represent them. 


A re(*or(l of 


said conference is 


contained in the following 


letter, sent to the representatives of each of said Brother¬ 


hoods, in words and figures following, to wit: 


7)2 “Februarv 7. 1928. J. 

‘‘Mr. K. J. Tillery, General Chairman, 

Brotherhood Locomotive Firemen & Enginemen, 

1122 Eleanor Street, Knoxville, Tenn. 

“^Ir. J. F. Emerson, Assistant Grand Chief, 

Brotherhood Locomotive Engineers, 

907 Georgia Savings Bank Building, 

Atlanta, Georgia. 

“Gentlemen : 

“Referring to the request from a majority of the locomo¬ 
tive engineers of tlie Georgia Southern Florida Railwav 
that they be hereafter represented by the General Griev¬ 
ance Committee of the Brotherhood of Locomotive Firemen 
and Enginemen of the Southern Railway, and to our con¬ 
versation of even date. 

“It having developed under the authority submitted and 
as a result of this conference that a majority of the en¬ 
gineers who are qualified to pass upon the subject have un¬ 
doubtedly signified their desire to change their re])resenta- 
tion and have !Mr. Tillery re])resent them, this is to advise 

vou that if ^l]’. Tillerv is dulv elected as the General Chair- 

• • • 

man of the GS&F Engineers and we are so advised hv the 
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Seerolary under the seal of tlie lodge to that effect, we 
will meet and deal with Tilh'ry upon the subject of 
wages, rules and woi*king conditions for the Locomotive 
Engineers on the GS&F, it ])eing our understancling that 
under the existi]ig situation it is our plain and undoubted 
duty so to do, such recognition to continue unless ijind until 
we are advised by a majority of the men qualified |to deter¬ 
mine the question that it is their desire to change their 
I'epresentation. It is anticipated that if Mr. Tiller^' wishes 
to handle such matters for these men it will be mjjcessary, 
in accordance with the above understanding, fot him to 
present to the Company necessary credentials of Ijiis selec¬ 
tion. I 

‘Mn closing, let me say that it is with regret jthat the 
Company finds it necessary to pass upon this question. 

Verv trulv vours, 

C. D. MACKAX, 
Assistant to Vice-Prcsi\lent,'^ 

I 

A clear majority of said engineers actually in service as 
such being then in favor of the plaintiff Brotherhood, de¬ 
fendant then recognized it as said engineers’ representa¬ 
tive. j 

(b) During the same year, after the representa^^ion was 
changed to plaintiff Brotherhood on the basis of the en¬ 
gineers in actual service only being qualified to choose 
tlieir representative, defendant so advised the Broiherhood 
of Locomotive Engineers in the following letter, gnd sent 
a copy of the same to plaintiff Brotherhood, in tlje words 
and figures as follows, to wit: | 


‘‘April 17, 1928. J. 


“Mr. J. F. Emerson, Asst. Grand Chief Engineer,| 
Brotherhood Locomotive Engineers, | 

Atlanta, Ga. | 

‘ ‘ Dear Sir : I 

I 

“Referring to our conference of even date, in which you 
have explained to me more clearly the situation witlji respect 
to representation of Engineers on the GS&F Raihyay than 
was done in our correspondence. J 

“In my letter February 7th to you and Mr. ijillery, I 
stated to you—‘It having developed under the duthority 
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submit ted and as a result of this conference that a majority 
of the en.irineers who are (jualified to })ass upon the subject 
have undoubtedly si.^’iiified their desire to chania,‘e their 
representation and have Mr. Tillery re])resent them.’ Oly 
recollection !is that vou, Mr. Tillerv and mvself were in 
a.erreement at that conference that the words ‘^a majority of 
the en.erineers who are qualified to pass upon the subject” 
meant the men who were actuallv in service as Engineers: 
i. e., in ree:ular assie-nment, pool or extra board, and not 
the men who were back firing, and in arriving at the con¬ 
clusion with respect to the majority the forty odd men who 
were actuallv in emrineerinij; service were the onlv ones 
which we considered.’ 


‘‘Subsequent to our conference on February 7th, in ])ur- 
suance of what we understood to be the majority vote and 
the law, we, as you know, recoirnized !Mr. Tillery and made 
an airreement with him, a copy of which is appended for 
your ready r^fei’ence, and as I told you today, that contract 
is a closed contract until February lb, 1929. Inasmuch as 
this contract was made with the representative of the ma¬ 
jority as, in our o]nnion, is required by law, we must and 
can onlv hold that that contract is a subsistine: ae:reement 
and we cannot rescind our action in ne«‘otiating and execut¬ 
ing the same. 

‘‘You made it clear to me in our conference todav that 
your previous letter did not intend to raise a question with 
respect to the propriety of my having made this contract 
with the repiiesentative of the majority, because we were in 
agreement that under the existing law that was the proper 
method of procedure. 

“Tf I understand correctly, the point which you now raise 
is that under Article .T2-(a) of the schedule, effective Feb¬ 


ruary lb, 1928, and in the light of the Chicago Agreement, 
T should continue to recognize ^Mr. Smith’s committee for 


the purpose of handling changes in the schedule of rules, 
working conditions and rates of pay on the GS&F, and also 
recognize ^fri Smith and his committee for the purpose of 
handling individual grievances. I advised vou todav that 
Article 32 of the schedule, by its clear language, contem¬ 
plated only the recognition of a representative for the pur¬ 
pose of handling individual grievances, and that I could 
not go beyond the four corners of my contract to interpret 
the rule. In . other words, that any misunderstanding be- 
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twocn the Eng-incers and Eircmen with respec1[ to the 
Chicago Agreement that was not incorporated in irjy sched¬ 
ule was not a matter whicli T felt could be proi)erly used 
by me as binding upon the GS&F Eailway, and tlu^t, there¬ 
fore, I could only give you an interpretation based tipon the 
rule in our schedule alone, which was that if any Engineer 
desired Mr. Smith to represent him in |iandling 
54 his grievances, the Management would, o^ course, 
under its own established practice, allow 'Slv, Smith 
to represent such engineer, but in the matter of bchedule 
negotiations the ■Management would, as we feel under the 
law we must, recognize the representative selected by the 
majoi-ity of the Engineers on the GS&F Railway,! this be¬ 
ing in our opinion the requirement of the Railwajv^ Labor 
Act in the light of pianciple 15 of Decision 119 of th^ United 
States Railroad Labor Board. | 

‘^Agreeable to our conversation today, I have issued in¬ 
structions that ^Ir. Smith be recognized to handld anv in- 
dividual grievance of an Engineer on the GS&F \Vho may 
select him for that purpose, and this in our opinipn is as 
far as we can go under Rule 32 of our agreement ai^d under 
the provisions of the law with respect to the riglit of the 
majority to select its representation for the pui^posc of 
handling i-ules, wages and working conditions. | 

“From the above you will observe that we have followed 
what we believe to be our duty in the handling of this mat¬ 
ter by recognizing the representative selected by |thc ma¬ 
jority for the purpose of handling schedule and wa^e nego¬ 
tiations. I>v this act we are not endeavoring to restrict vou 
with respect to the handling of individual grievances, but 
will, as stated above, be governed by the provii^ions of 
Article 32 of our schedule with respect to that matter; i. e., 
individual grievances. | 

Verv trulv vours, I 

C. D. MACKAY, 
Assistant to Vice-President. 

i 

Copy to iMr. R. J. Tillery, General Chairman, Brother¬ 
hood Locomotive Firemen & Enginemen, 1122 Elehnor St., 
Knoxville, Tenn.” | 

i 

Thereupon the representative of plaintiff Brotherhood 
duly acknowledged the receipt of said letter last | quoted, 
under date of April 21, 1928. | 
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Plaintiff Brothorliood thus obtained the representation 
of said engineer employees u])on February 7, 1928, ac¬ 
quiescing in and accepting the basis of the engineers in 
actual service only Ixung (lualified to vote, and acce])ting 
the fruits of said basis, for nearly four vears, or until the 
vote of Janpary 26, 1932, as hereinafter averred. 

During the vears 1929 and 1930 the Brotherhood of Loco- 
motive Engineers agitated the question of whether or not 
it, and not the plaintiff Brotherhood, should represent the 
engineers. This agitation resulted in defendant’s 
55 arranging, according to custom, with the acquies¬ 
cence lof all parties concerned, although plaintiff 
Brotherhood protested, that a secret liallot be taken, the 
voting being confined to the engineers actually in service 
as such, which ballot resulted, as of Xovember 14, 1930, in 
a ballot of 35 men actually in engine service voting, of whom 
18 voted in' favor of the ])laintiff Bi-othei'hood and 17 
in favor of the Brothei*hood of Locomotive Engineers, the 
representation llius being retained, for the time being, by 
the plaintiff Pro\hei*hood, and said Brotherhood thus again 
accepting the principle and basis upon which the defendant 
acted for the second time, and accepting and keei)ing the 
fruits thereof. 

(c) The Brotherhood of Locomotive Engineei-s having 
agreed when the ballot of Xovember 14, 1930, was taken 
that the matter would Ik' closed foi- one year, reo])ened the 
(piestion in ^Covembei*, 1931, claiming to have a majority 
of the engineers in its favor. After preliminary corre¬ 
spondence a joint conference was held between the repre¬ 
sentative of the defendant and officials of the two Brother- 



on January 14, 19.‘>2, following which defendant 
as Assistant to Vice-President of the defendant 


Railway Company, wrote two letters addressed jointly to 


said officials of the two Brotherhoods, in words and figures 


following, to wit: 
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“January 14, 1932. cflm-t. 

“Mr. J. F. Emerson, Asst. Grand Chief Engr., 

Brotlierliood Locomotive Engineers, 

842 Vortland Ave., | 

Macon, Ga. | 

“Air. J. A. McBride, Vice Pres., | 

Brotlierliood Locomotive Firemen and Enginem^n, 
Times Square Hotel, 

Xew York Citv. 

" j 

“Gentlemen: | 

“Referring to conference today with respect toj repre¬ 
sentation of engineers on the Georgia Southern & Florida 
Kailwav. j 

“The following instructions have been given, which are 
in accordance with the advice giv’en vou in niv letter of 
even date: | 

‘Referring to the existing controversy respecting] repre¬ 
sentation of engineers upon the GS&F. | 

5() ‘ r have advised the representatives of thp engi¬ 

neers and firemen that a secret ballot will bj? taken 
upon the following basis: | 

‘l]ach engineer on the GS&F who is actually in seifvice as 
an engineer; i. e., in regular assignment, pool o| extra 
board, and not the men who are back firing, shall! be en¬ 
titled to cast one vote. To take this ballot the following 
procedure will obtain: A set of ballots will be pijepared 
and one given to each man entitled to vote under th^ above 
conditions: I 

‘Ballot. I 

‘If in favor of representation by the Brotherhood of 
Locomotive Engineers, make an “X” opposite ( )[ 

‘If in favor of representation by the Brotherl:^ood of 
Locomotive Fireman and Enginemen, make an “X’f oppo¬ 
site ( ). i 

' i 

j 

‘Do Not Sign.’ | 

“When these ballots have been properly marked| by the 
persons entitled to vote, they shall be enclosed in a! sealed 
blank envelope. This wfill be placed in another sealed en¬ 
velope upon which the name of the man voting s^all be 

I 

i 

! 

! 

i 
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placed. Those shall he delivered to the Superintendent’s 
office, to be, finally delivered to the Su])erintendent of th(‘ 
GS&F, Mr. Clark Hiing’ei-ford, who will, when all are re¬ 
ceived, check u]) to see that envelope is in hand for each 
man entitled to vote, and when all are in (if any person 
entitled to vote fails to vote, recoi'd to be made of the per¬ 
son so failing to vote), the Superintendent will first remove 
and destroy the outer enveloi)e. After this is done, he will 
open and count the ballots and will canvass the result and 
make a i-eport to me. This report shall show, with the 
ballots attached: 

“(a) The number in favor of the B. of L. K. 

“(b) The number in favor of the B. of L. F. & F. 

“(c) The numbei' not voting. 

“This vote shall be taken by ascertaining the men in 
service who are entitled to vote on January *26, 1932, and 
a list of the men entitled to vote shall be furnished me. The 
vote shall close on Saturday, January 30, 1932, and the 
result shall ^oe forwarded to me as promptly thereafter as 
possible.’ 

Yours trulv, 

(Sg.) , ‘ C. D. MACKAY, 

By F. A. C., 

As>!isfanf to Vice-President. 


“Cy.—^Ir.i L. B. Johnson, Mr. A. J. Smith.” 


“Januai-v 14. 1932. 

“Mr. J. F. Emei-son, Asst. Grand Chief Engi*., 

Brothei'hood Locoinotive Engineers, 

842 Cortland Ave., 

Macon, Georgia. 

“Mr. J. A. ^McBride, Viee Pres,, 

Brotherhood Locomotive Firemen and Enginemen, 
Times Square Hotel, 

New York Citv. 

“Gentlemen : 

“Referring to conference held today with respect 
57 to representation on the Georgia Southern and 
Florida Railway Company. 
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‘‘There was filed with me under date of November 19, 
1931, a letter signed by 19 engineers on the GS&F |request- 
ing to 1)0 roi)resonled by the B. of L. E., of whichjK) were 
in active service as engineers, constituting a majority of 
the 26 engineers in such service on November 13,11931, as 
certified by the Superintendent. In the conference Itoday it 
developed that of the 30 engineers in active servibe as of 
this date the engineers had authoritv from 19. I 

“After going over the matter, Mr. McBride advises me 
that he questions the authenticity of the ex-parte authority 
obtained by the representatives of the B. L. E. In pur con¬ 
ference today I again advised you gentlemen that, as shown 
by my letters of April 17,1928, and April 30,1929, to!Messrs. 
Emerson and Smith, copy to Mr. Tillery, to ascertain the 
majority of the engineers who were qualified to pqss upon 
the subject when the representation was changed iii Febru¬ 
ary, 1928, T used the men who were actually in servipe as en¬ 
gineers; i. e., in regular assignment, pool or extr$ board, 
and not the men who were back firing, and in arriving at 
the conclusion with respect to the majority the 40 odd men 
who were then actually in service ns engineers 'vtere the 
onlv ones which were considered. I 

^ I 

“In view of the position of the Firemen and thejdispute 
between the two organizations as to who represents the 
majority, I see nothing in fairness which may be (jone ex¬ 
cept for me to take a secret ballot to ascertain thi^. I am 
writing you a separate letter today showing how this bal¬ 
lot will bo taken. In taking this ballot it is my purpose to 
consider as engineers who are qualified to pass upon the 
subject, only the men who are in actual service as engineers; 
i. e., in regular assignment, pool or extra board, and|not the 
men back firing. I feel that having used this methcjd when 
the representation was changed before, that np other 
method should or could be fairly followed in now ascertain¬ 
ing the majority. i 

“When the result of the ballot is ascertained, 11 will, 
agreeable to the request of Mr. McBride, notify yoii of the 
result and if that result should be a change from the present 
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situation, I will, as aoTOocl upon today, «*ive reasonable 
notice (two weeks) of the effective date of the change to be 
])i'oug-ht about thereby. 

Yours trulv, 

(Sg.) I * C. D. MACKAY, 

By F. A. C., 

A.'^.^isfant to Vice President/^ 


(d) Pursuant to the advices contained in said letters just 
quoted, the ballot was taken as of January 26, 1932, in 
which the 32 en^i>’ineers actually in service as such, who 
were qualified to vote, participated, of whom 21 voted in 
favor of the Brotherhood of Locomotive Enuineers and 11 

in favor of plaintiff Brotherhood, the overwhelming- 
oS majority thus refusii^^* long-er to be represented by 
the plaintiff Brotherhood. 

(e) Defendant Bailway Company, beii\i>- obligated and 
required by l|aw and the consistent past practice herein¬ 
before detailed, to reco.i»-nize this majority vote, and to 
recoi>nize the ]*epresentatives desiii‘nated by tlie majoi-ity, 
notified all concerned on Februarv 3, 1932, that it would 
i'eco.<inize such repi-esentatives of the Brotherhood of Loco¬ 
motive Eni>ineers as of ^March 1, 1932, but sucli action was 
held in abeyance at the request of the Fnited States Board 
of ^Fediation, whose services were in the meanwhile in¬ 


voked ])y the ])laintiff Bi-otherhood. 

(f) Althouiih plaintiff Brotherhood invoked the services 
of said United States Board of Mediation c.r parfr to medi¬ 
ate what was stated to be a dispute between its ori>nniza- 
tion and the defendant Baihvay Company, but wliich was in 
reality a dis])ute between said two Brotherhoods in which 
the defendanti Railway Company was not concerned, said 
Brotherhood of Locomotive Eni>-ineers was not a party to 
such })roceedin£>-; and for this reason said mediation failed 
of result, as did likewise the request of said Board that the 
matter lie arbitrated, which request defendant was oblii>-ed 
reluctantlv to refuse because said Brotherhood of Locomo- 
tive Eni>-ineeri^ refused in writinu,* to be bound bv anv award 
in such arbitration which in its ojiinion would be against its 
interests. The Board of Mediation thereupon relinquished 


its jurisdiction and terminated its mediation service 


s, noti- 


fyin<>- plaintiff Brotherhood and defendant Railway Com- 


])any to that effect on July 21, 1932. 


GA. SOUTHERN AND FLORIDA RAILWAY CO. 


51 


! 

j 

I 


(g) Defendant Railway Company thereuporj notified 
plaintiff Brotherhood, and the Brotherhood of Locomotive 
Eng*ineers under date of July 22, 1932, as follows|: 


59 




July22,1^32. li. 


‘‘Mr. J. F. Emerson, j 

Assistant Grand Chief Engineer, I 

Brotherhood Locomotive Engineers, i 
^lacon, Georgia. | 

“Mr. C. G. Goff, Vice-President, | 

Brotherhood of Locomotive Firemen & Engipemen, 
Washington, 1). C. '| 

“Gi:ntlemen: | 

“I attach copy of letter of July 21st from Secretary 
Cook of the United States Board of Mediation, ii^ re case 
Board file C-696, involving representation question of loco¬ 
motive engineers employed by the Georgia Soutljern and 
Florida Railway Company. | 

“Under date of February 3, 1932, I wrote Messr^. Emer¬ 
son and ^McBride as follows: j 

I 

! 

‘Referring to my letter of January 14th and to bur con¬ 
ference that day with respect to representation! on the 
Georgia Southern and Florida Railway. | 

‘I advise vou that the secret ballot was taken in! accord- 

^ I 

ance with the method outlined in mv second letter! of Jan- 
uary 14th and I attach a copy of the certificate Showing 
the result. I also attach, for your information, 4 list of 
the engineers on the Georgia Southern and Florida who 
were actually in service as engineers in regular assi^’nment, 
pool or extra board, as of January 26, 1932, who \tere the 
32 engineers voted in the secret ballot. | 

‘Inasmuch as the ballots indicate that a clear njiajority 
are in favor of a change in representation; i. e., represen¬ 
tation by the Brotherhood of Locomotive Engineer^, I see 
nothing for me to do but to follow the wishes of the men 
in the matter, and, therefore, I advise you of our intention, 
effective March 1, 1932, assuming that the Engineers will 
in the interim advise me of the name of the person who has 
been duly elected as General Chairman of the (jreorgia 
Southern and Florida engineers, authenticating thb same 
by the Secretary under the seal of the lodge, to meet and 
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(leal with that representative upon the subject of wages, 
rules and working conditions for locomotive engineei's on 
the Georgia Southern and Florida Railway, it being our 
understanding that under the existing situation it is our 
plain and undoubted duty so to do, such recognition to con¬ 
tinue unless and until we are authentically advised by a 
majority of ;the men qualitied to determine the question 
that it is their desire to change their reyiresentation. It 
is anticipated that the Engineers will, if they wish to 
handle such matters for these men, present to the company 
the necessarv credentials as above outlined. 

‘Of course, vou will understand that if anv engineer 
desires a re])resentative of the Firemen to “re))resent him 
in the handling of his individual grievance’’ the manage¬ 
ment will, under its established practice and the rules ot‘ 
the schedule, permit the representative so selected to repre¬ 
sent such engineer, but in the matter of schedule negotia¬ 
tions the management will recognize the representative 
selected by the majority of the engineers on the Georgia 
Southern and Florida l^ailway who are qualified under the 
handling of the matter in the past to make such selection.' 

“Under date of February 2(5, 1032, I wrote these gentle¬ 
men as follows: 

(50 ‘Referring to our conference with respect to the 
representation question on the Georgia Southern 
P’lorida Railwav. 

ft 

‘For your information, I attach copy of a letter from 
Mr. George A. Uook, Secretary, Board of Mediation, to 
Mr. .Miller, dated February 24tli. I invite your ])arti(*ulai* 
attention to the concluding paragra})h of that letter in 
which Mr. (’ook savs: 

ft 

‘‘Your attention is respectfully directed to the provisions 
of Section (5 of the Railway Labor Act.” 

‘As T understand this letter, read in connection with Sec¬ 
tion 6 of the Railway Labor Act, it is encumbent upon me, 
under the provisions of Section 6 and this letter, to main¬ 
tain the status quo at least for the present. I advise you, 
therefore, that J will not, pending further developments, 
make the change in representation effective Mai-ch 1, 1932, 
as indicated in my letter of February 3rd, ])ut will with- 
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liold decision upon that feature of the matter pend^ne: fur¬ 
ther developments.’ | 

I 

j 

‘‘The ^lediation Board having’ now relinquished juris¬ 
diction, I advise you of niy purpose, effective August 1, 
1932, to carry out the provisions of my letter of February 
3, 1932, the effective date of which was postponed] by the 
proceedings in mediation and the provisions of Section 6 
of the Railwav Labor Act. i 

• I 

Yours verv trulv, I 

C. D. MACKEY, 
Assistant to Vice-Presidpnt.'^ 

35. Defendants deny, on the facts hereinbefore set forth, 

tliat as a matter of la\v any rights of the plaintiffs! or any 
of them have been violated. j 

The defendant Railway Company expressly recjognizes 
the right of all of its cmi)loyecs, as accorded by law, to 
select their representatives without interference, induence, 
or coercion exercised by the employer, and avers | that it 
and the individual defendants have at all times, and! in this 
matter in particular, afforded said employees the m|ost un¬ 
trammelled freedom of choosing their representatives, in 
accordance with law and with analogy to the principles of 
democratic government. j 

Defendants again expressly deny that the secret jballots 
taken as of November 14, 1930, and January 26, 1932, were 
subject to any interference, influence, or coercion whatso¬ 
ever, either because secret, or because of any wrongful 
methods employed in their taking, and aver Ion the 
61 contrarv, that because thev were secret, and because 

of the fair and impartial method of their taking, 
that they were not only not coercive and not su])ject to 
interference and influence, but that their result repr(^sented 
the free and untrammelled action of the proper employees 
who chose, of their own free will, to be represented, first 
by the Brotherhood of Locomotive Firemen and Engineers, 
and finally and at present by the Brotherhood of Lpconio- 
tive Engineers. I 

36. Defendants aver that the engineers in the enn^loy of 
the defendant Railway Company who are entitled to vote 
upon representatives of their own choice, under tlfe pro¬ 
visions of the Railway Labor Act, are limited, as a inatter 
of law, to the engineers who are in actual service as such 
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at the time the vote is taken and do not include the demoted 
and furlou<>:hed former em*ineers who bv reason of such 
change of status are employed or eligible as firemen and 
thus automatically entitled to vote upon representatives 
of their own choice in their jn'esent or tireman class, for the 
following- reasons: 

(a) Such limitation upon the defendant Railway Com¬ 
pany's engineer employees not in actual service at the time 
of the vote does not deny pro])er rei)resentation to such 
men, as thev are eligible to and mav vote in the class of 
service in which thev are then engaged, namelv firemen's 
service, and they are not entitled to vote at one and the 
same time as members of two classes of service, that being 
contrarv to the meaning and intent of the Railwav Labor 
Act. 

(b) Such demoted and furloughed men, not in actual 
service as engineers, having passed into another and sep¬ 
arate class 6f service and being furloughed through the 
service of firemen, are not “employees'’ in the class of 
engineers within the Interstate Commerce Commission 

classification and the definition of that term as con- 
62 tained in Section 1 of the Railway Labor Act, Para¬ 
graph Fifth (45 U. S. C. 151) and are not entitled at 
law to vote as engineers. 

(c) Such limitation to the engineers in actual service as 
such was originally applied with the acquiescence and ac¬ 
ceptance of plaintilT Brotherhood when said plaintiff 
Brotherhood obtained the representation of the class of 
engineers oii defendant Railway Com]niny and took the 
same awav from the Brotherhood of Locomotive Engi- 
neers as of February 7, 1928, and thereafter ])laintiff 
Brotherhood continued to retain and keo]) such representa¬ 
tion by accepting said basis of limitation from the year 
1928 until the present time, and enjoying the fruits thereof. 
For such reasons defendants plead that plaintiffs are 
estopped by such course of conduct as a matter of law from 
novc asserting the invalidity of such basis and ])rinci})le so 
accepted and acquiesced in by them. 

(d) Such established ])ractice is an acce])ted and agreed- 
to ])ractice within the terms and provisions of the con¬ 
tract negotiated by plaintiff Brotherhood as i-epresenta- 
tive of the class of engineers on defendant Railway Fom- 
pany effective June 24, 1929, and prior contracts and by 
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said contract the i)laintiffs are precluded in this s^it from 
violatini^ said accepted and agreed-to practice. I 'Where¬ 
fore defendants plead said contract, the same beiiig dated 
June 24, 1929, in complete bar of this action. | 

o7. With reference to the allegations contained |in para- 
gra])hs 2o and 27, and elsewhere in the bill with lieference 
to the inner workings, by-laws, rules, and regulations of 
the two Brotherhoods, and the alleged tinancial dbtriment 
to the plaintiffs as members of one organization|as com¬ 
pared to the other, the defendants are in nowise cbncerned, 
and for want of information neither admit nor (jleny the 
same, but demand strict proof thereof, if tnaterial, 
()o and defendants positively aver on the conti^ary that 
such allegations are whollv immaterial to a|nv issue 
between ]daintiffs and defendants. I 

38. Defendants here and now again positively tjeny any 

violation of law bv them or anv of them or that thev have 
violated or infringed upon any legal right of any of the 
plaintiffs as alleged in paragraph 26 of the bill or else¬ 
where therein, and aver on the contrary that, as| herein¬ 
above set forth, they have treated the plaintiff brother¬ 
hood, the individual plaintiffs, all employees of tln^ defend¬ 
ant Railway Company and the Brotherhood of Locomotive 
PJngineers with fairness, equity, impartiality, and |in strict 
accord with all of their respective legal rightsj in the 
])remises. | 

39. The defendants and all of them disclaim aiiy legal 

interest in the dispute between the plaintiff Brotherhood 
and the Brotherhood of Locomotive Kngineers, jvhich is 
the sole subject matter of this suit, and they aveii that as 
between said rival organizations the defendant Railwav 
Company is a mere disinterested stakeholder whic^i in this 
<‘ourt of equity should not be re(juired to suffer tlid trouble 
and vexation of this injunction suit, nor be niiilcted|in costs 
and attorneys fees with reference thereto. | 

40. In view of the facts hereinabove stated and of the 

further fact that a complete determination of tlje cause 
and complete relief cannot be had in this suit unless the 
said Brotherhood of Locomotive Engineers be Imade a 
party defendant hereto and be impleaded herein, said 
Brotherhood being a proper, necessary, and indispensable 
party to the cause of action set up in the bill, defendants 
further allege: | 
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That the (Jraiid International Brotherhood of l.ocoino- 
tive Enu'ineers is a voluntarv association of individ- 

64 nals, beiii.e: an unincorporated labor union of na¬ 
tional sco])e, .governed by a constitution, and that it 

has ofiices and principal oflicers who are located in the City 
of Washington and in the District of Columbia; to wit, 
J. F. Emerson, Assistant Crand Cliief Engineer, and G. W. 
Laughlin, also Assistant Grand Chief Engineer; that said 
Brotherhood should be made a defendant because it has an 
interest in the subject of the action adverse to the plain¬ 
tiffs herein. 

Wherefore, defendants i)ray that: 

1. That a , writ of subpocua ad respoiKleiidinn of the 
United States issue commanding the Grand International 
Brotherhood of Locomotive Engineers to a])pear and 
answer the original bill as a party defendant thereto. 

2. That the bill be dismissed as to these defendants, and 
that thev recover their reasonable costs 1 herein. 

GEOIUIIA SOUTHERN & FLORIDA 
RAITAVAY COMPANY, 

By 11. W. MILLER, 

Vicc-Prcsicicuf. 

H. W. MILLER. 

C. I). MAC KAY. 

JOHN B. HY^DE, 

JOHN J. HAMILTON, 

Atiorneys for Defendants. 

S. R. PRINC’E, 

HAMILTON & HAMILTON, 

Of Counsel. 

City of Washington, 

District of Columbia, ss: 

Before me, the undersigned authority, j^ersonally ap¬ 
peared Henry Watkins Miller and Charles I). Mackay, 
who being tirst duly sworn depose and say: 

65 That i, Henrv Watkins Miller, am the dulv 

# • 

elected, (pialilied and acting Vice-President of the 
Georgia Southern Florida Railway Comiiany, a Georgia 
corporation, it being one of the defendants in the above 
entitled cause, and that I am also one of the individual 
defendants iiii said cause; that I am authorized to make 
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this affidavit as such ollicer; that I liave read the aljove and 
foregoing* Return to the Rule to Show Cause and Answer, 
and know the contents thereof, and that the facts! therein 
stated are true exce])t as to tliose facts stated to he upon 
information and lielief, and those facts I believe to be 
true. I 

That I, Charles I). .Mackay, am one of the intlividual 
defendants in the aliove entitled cause; that 1 halve read 
the above and foregoing* Return to the Rule to Show Cause 
and Answer, and know the contents thereof, and that the 
facts stated therein are true except as to those factjs stated 
to be upon information and belief, and those facts ll believe 
to be true. I 

H. W. MILCP^R. 

C. I). .MACi^AY. 

Sworn to and subscribed before me this 28th day of 
July, A. D., 1932. 

P. K. HOWARB, 
Notarij Public. [i^EAL.] 

My commission expires May 24, 1935. | 

I 

()6 Motion to Strike Paragraphs 25 and 27 of\ Bill of 

Complaint. 

Filed August 15, 1932. 

• * * ^': # * 

Comes now the defendant. Grand International l^rother- 
hood of Locomotive Kngineers, impleaded in this c^use by 
order of this Court, and moves the Court for an (jrder to 
strike from the plaintiffs’ bill of complaint the fallowing 
portions thereof; | 

(a) All of Paragraph 25; I 

(b) All of Paragraph 27; j 

I 

for the reason that the said paragraphs are not germane to 
the issues tendered by said bill of complaint, and! are in 
their entirety, immaterial, irrelevant, impertinent,! redun¬ 


dant and argumentative. 




OSCAR J. HORN, 

0. E. WE I SELL, I 
GEO. P. HOOVERl 

Attorneys for Defendant^ Grand tenter- 
national Brotherhood of Loconiotive 
Engineers. I 
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'Order Overnding Molion io Strike 
Filed August 26, 1932. 

The ni’otioii of the defciidaiit, Grand International 
Brotherhood of Locomotive Engineers, to strike Para- 
grai)hs 25 and 27 of the Bill of Complaint in the above en¬ 
titled cause came on to be heard bv this court on August 
24th, 1932: and thereii))on, upon consideration thereof, and 
after oral argument thereon, it is this 26th dav of August, 
1932, 

Ordered, that the said motion be, and the same is hereby, 
overruled. 

Bv the Court: 

DANIEL W. OTIOXOGHUE, 

Justice. 

67 Excci)tion noted by C. E. AVeisell, attorney for de¬ 

fendant, Grand International Brotherhood of Loco¬ 
motive Engineei’s. 

0. K. 

G. M. MORRIS. 

Approved : 

GEORGE MORRIS, 

PAUL F. HAXXAH, 

Attorneif.^ for Plaiuiiffs. 
JOHN B. HYDE, 

JOHN HAMILTON, 

Attorneys for Charles D. Mackaij, Henry 
Watkins Miller and Georgia Southern 
and Florida Baihvay. 

OSCAR J. HORN, 

C. E. WEISELL, 

GEO. P. HOOVER, 

i Attorneys for Brotherhood of 

■ Locomotive Engineers. 

Return to Rule to Show Cause and Answer of Neiu Defend¬ 
ant Grand International Brotherhood of Locomotive 
Engineers. 

Filed September 3, 1932 


Now comes the new defendant. Grand International 
Brotherhood of Locomotive Engineers, hereinafter re- 
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ferrcd to as “Brotherhood of Locomotive Engineers” or 
‘‘defendant Brotherhood”, impleaded as a new defendant 
ill tliis action by order of court, and without waivdr of this 
defendant’s motion to strike certain portions of bill of com¬ 
plaint, files tliis its return to the rule to show cduse and 
answer to ])laintiffs' l)ill of complaint. | 

This new defendant, Grand International Brotherhood 
of Locomotive Engineers, admits, denies, alleges, a[nd avers 
as follows: | 

1. Defendant Brotherhood admits the allegations of para¬ 
graph 1 of the bill of complaint, and further alhjges and 
avers that the membership of the plaintiff, Brothei’hood of 

Locomotive Firemen and Enginemen, is largely coni- 
()8 posed of persons engaged in employment | as loco¬ 
motive tiremen, hostlers, or hostler hel])drs, and 
that only a relatively small portion of its membj^rship is 
actually employed as locomotive engineers. I 

2. Defendant Brotherhood denies each and every allega¬ 
tion contained in paragraph 2 of plaintiffs’ bill, and avers 
that from, to wit, December 1927 to, to wit, January 1932, 
the plaintiff Brotherhood, through its officers or Appropri¬ 
ate committee, has been the authorized and designated rep¬ 
resentative of the engineer employees, actually in slervice as 
engineers, of the defendant Georgia Southern and Florida 
Railway for the purpose of representing said engiheer em- 
l)loyees in the making and maintaining of agreenients be¬ 
tween said engineer employees and said defendant Railway 
respecting rates of pay, rules, working conditions, And simi¬ 
lar matters, and that said plaintiff Brotherhood "^bxs such 
authorized and designated representative by reasop of hav¬ 
ing been chosen as such by a majority of said jengineer 
employees only, actually in service of the defendant Rail¬ 
way Company as engineers. Defendant Brotherl:^ood fur¬ 
ther avers that if on, to wit, .July lb, 1932, writtenjauthori- 
zations have been sent to plaintiff Brotherhood | contain¬ 
ing the names of more than 45 persons requesting jplaintiff 
Brotherhood to represent them in making and maintaining 
agreements aforesaid, then defendant Brotherhood avers 
that such written authorizations do not contain thje names 
of a majoi-ity of engineers in the service of the defendant 
Railway as engineers, and further avers that if such author¬ 
izations were received by said plaintiff Brotherhood then all, 
or nearly all, of the names thereon or therein are tile names 
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of persons regularly employed by the defendant Railway 
Company as firemen, and actually in service as firemen, or 
the names of i)ersoiis who have been cut off of the list of fire¬ 
men employees of defendant Railway, and who are 

69 not performing any work in the service of defendant 
Railway. 

3. Defendant Brotherhood denies each and everv alle^a- 

% o 

tion contained in paragraph 3 of plaintiffs’ bill. 

4. As to paragraph 4 of plaintiffs’ bill defendant Brother¬ 
hood admits .that plaintiff’ Alvah C. Baggarly is a citizen of 
tlie United States and resident of the City of Macon, State 
of Georgia, and that he is employed by and is in actual serv¬ 
ice of the defendant Railway Company as a locomotive 
engineer. This defendant Brotherhood denies each and 
everv other allegation contained in said paragraph of plain¬ 
tiffs’ bill. 

5. As to paragraph 5 of plaintiffs’ bill, defendant 
Brotherhood admits that plaintiff’ Jeff B. Hunt is a citizen 

of the United States and a resident of the Citv of Macon, 

% 

State of Georgia: admits that he is enrolled on the seniority 
list of engineers of the defendant Railway Company, avers 
that lie is also enroll(*d on the seniority list of locomotive 
firemen of the defendant Railwav, and admits that he is in 
the service of defendant Railway Company as a locomotive 
fireman. This defendant Brotherhood denies each and 
everv other allegation in said paragraph 5 of plaintiffs’ 
bill. ‘ 

6. As to paragraph 6 of plaintiffs’ bill, defendant 
Brotherhood admits that plaintiff Edward W. Cooey is a 
citizen of the United States and is a resident of the City of 
Valdosta, State of Georgia; admits that plaintiff Cooey has 
been cut off from the service of defendant Railwav (’om- 
pany, but alleges and avers that plaintiff (’ooey has been 
cut off from the service of defendant Railwav as a locomo- 
live fireman, j Defendant Brotherhood further admits that 
plaintiff Cooey may be subject to call for service as locomo- 

tive engineer by the defendant Company (to which 

70 call he may respond or not at his option), but alleges 
and avei-s that said ])laintiff is not subject to call for 

service as a locomotive engineer until after each and everv 
fireman now in the employ of said defendant Company wdio 
is the senior of said plaintiff as engineer has been called 
for such service as locomotive engineer, and further alleges 
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and avers that the said plaintiff Cooey has not bedn called 
for service hy the said defendant Railway as a locomotive 
engineer for many months, and may never be called for 
service as locomotive engineer. Defendant Broiherhood 
denies each and every other allegation contained! in said 
paragraph of plaintiff’s’ bill of complaint. 

7. Defendant Brotherhood admits the allegation.^ of fact 

contained in paragraph 7 of plaintiffs’ bill. | 

8. Defendant Brotherhood admits the allegations |of para¬ 
graph 8 of plaintiff’s’ bill. | 

9. Defendant Brotherhood admits the allegations lof para¬ 
graph 9 of plaintiffs’ bill. | 

10. Defendant Brotherhood admits the allegations of fact 

contained in paragraph 10 of plaintiffs’ bill. | 

11. Defendant Brotherhood denies the allegations con¬ 
tained in i)aragraph 11 of plaintiff’s’ bill, and avers ^lie facts 
to be that on or about December 10, 1927, there we^e regu¬ 
larly employed, to wit, 41 locomotive engineers, acljually in 
service as such, on defendant Railway, and that on about 
said date a petition containing the names of approximately 
59 persons employed by defendant Railway as lodomotive 
engineers and locomotive firemen was presented td the de¬ 
fendant Railway (V)m])any wherein it was requested that 
the signers thereof desired to be represented on defendant 
Railway by the General Grievance Committee of plaintiff’ 

Brotherhood on the Southern Railwav in thel making 
71 of schedules or rates of pay, rules, working condi¬ 
tions, and similar matters, governing locomotive 
engineer employees. 

Defendant Brotherhood further avers that subsequent 
to the time said petition was so presented on, to witi Febru¬ 
ary 7,1928, it was agreed between the plaintiff Brotherhood, 
the defendant Railway, and the defendant Brotherhood, 

that onlv those men actuallv in the service of the defendant 

• • ! 

Railway Com])any as locomotive engineers were tojbe con¬ 
sidered in detei-mining the choice of representativejof loco¬ 
motive engineer employees, and further avers that only 
employees in the service of the defendant Railway Com])any 
as locomotive engineers were considered in determi^iing the 
choice of such representative, and further avers that} at said 
time, to wit, February 7, 1928, it was found and determined 
that a majority of the 41 engineers actually in sepice as 
such had signed the aforesaid petition and were in favor 
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of the General Grievance Committee of plaintiff Brother¬ 
hood as the representative of said engineer employees; 

Defendant Brotherhood further avers that such method, 
to wit, limiting the class of persons entitled to be considered 
in the choice of re])resentative of engineer employees to 
those persons actually at the time em])loyed by the defend¬ 
ant Kail way as engineers, that is, to wit, in regular assign¬ 
ment, ])()ol, or extra l)oard service as engineers, is the only 
pro])er method foi* determining the choice of representative 
of locomotiv^‘ engineers under the terms and ])rovisions and 
meaning of the Railway Labor Act (45 U. S. Code, Sections 
151 ff); that such method has liecome the established and 
fixed practice upon said defendant Railway for the choice 
of such representative of engineer employees, has been 
acquiesced in and agreed to by ])laintiff Brotherhood 
72 and defendant Bi-otherhood, and that plaintiff 
Brotherhood has heretofore acquiesced in and ac¬ 
cepted the benefits resulting from the application of such 
method and practice. 

12. As to i)ai‘agrai)h 12 of ])laintiffs’ bill, defendant 
Brotherhood' admits that defendant Railwav recognized 
plaintiff* Brotherhood as the authorized and appointed 
re])i-es(‘ntativc* of tlu‘ ongineei* employees of defendant 
Railway, but specifically denies that such recognition was 
by reason of request contained in the petition attached as 
Exhibit A to plaintiffs’ bill, and avers that such recognition 
was made and given under the conditions and in accordance 
with the matters set forth in ])aragra])h 11 of this answer. 
Defendant Brotherhood further admits that on or about the 
23rd dav of P^bruarv, 1928, an agreement was entered into 
between defei^dant Railway and the duly authorized repre¬ 
sentative of the engineer employees of defendant Railway, 
and that on to-wit, June 24, 1929, said agreement was 
amended by agi-eement between the ])ai*ties thereto, and that 
said agreemetit and amendments wei-e incorporated into a 
printed agreement entitled “Schedule of Wages and Rules 
and Regulations for Firemen, Hostlers, and Outside Hos- 
tlei- nel])ei*s,^' but demands strict ])roof of said agreement 
and amendments if the said agreement and amendments be 
deemed material to this law suit. Defendant Brotherhood 
denies all other allegations of said paragraph 12 of plain¬ 
tiffs’ bill. 
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13. Defendant Brotherhood denies the allegatipiis of 
para£iT*aph 13 of plaintiffs’ bill of complaint, and avprs that 
one of the ])rinciples relating to working rules and| condi¬ 
tions of locomotive engineers and locomotive firemen which 
lias been ap]n*oved by both the plaintiff and defendant 
Brotherhoods, and which is recognized and adoptedj by the 
managements of most of the principal railroads I of the 
United States including the defendant Kailway as a 
73 working rule and condition of locomotive en^^ineers 
and locomotive firemen, is the principle of sejiiority, 
by which principle is meant, among other things, that when 
there is insufficient railway traffic to require the services as 
locomotive engineers of all locomotive engineers eifiployed 
by a railway company those engineers whose employment 
is most recent and who have established seniority as ^remen 
are demoted by the railway company to the position |of fire¬ 
men in the order of their juniority on the seniority! list of 
engineers maintained by the employing railway copipany, 
and when so demoted such employee is employed hy such 
railway company as a locomotive fireman under r^tes of 
]3ay, rules, and working conditions governing locojinotive 
firemen, and while so demoted such employee, while jretain- 
ing his seniority date as an engineer upon the roster pf said 
company, is not employed as a locomotive engineer, does 
not receive the rates of pay of a locomotive engineer, and 
is not subject to the rules and working conditions ^'overn- 
ing the enqfioynient of locomotive engineers, and does not 
])erfoi*m any work in the service of the railway as loco¬ 
motive engineer. When and if the traffic of a railway com¬ 
pany increases in volume to require the service of more 
engineers for the actual operation of locomotives the engi¬ 
neers are recalled by the railway company to operate loco¬ 
motives as locomotive engineers in the order of their sen- 
ioritv on the senioritv roster of engineers maintained!bv the 
employing railway company, and wlien so recalled such 
locomotive engineers perform work in the service |of the 
railway as locomotive engineers, receive rates of pay of 
locomotive engineers, and are subject to the rules and work¬ 
ing conditions of the employer governing locomotivp engi¬ 
neers. I 

By said principle of seniority it is further meai|t that 
when the volume of traffic of a railway company is Insuffi- 
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cientito require the services of any particular persons 

74 employed as locomotive firemen, whether or not de¬ 
moted from former employment as locomotive engi¬ 
neers, such persons are cut off from the service of said rail¬ 
way com])any as locomotive liremen in the order of their 
juniority on tlie seniority roster of locomotive liremen, and 
that wlum so cut off siK'li former em])loyees are entitled to be 
recalled to serviee as locomotive liremen bv the railwav com- 
panv in the order of their senioritv on the senioritv roster of 
locomotive* lirenu*!! in pr(*feiHmc(‘ to the em])loyment of ])er- 
sons not theretofoi'e employed by such railway company as 
locomotive firemen. Demotion of a locomotive engineer to 
the position of locomotive fireman, or demotion from the 
position of locomotive fireman to the cut off list of those not 
employed, does not destroy the relative standing of such 
employee or former employee on the seniority roster of 
locomotive fireman or locomotive engineer, unless such de¬ 
moted or former employee refuses to respond to the call 
for service as locomotive fireman issued to him by the em¬ 
ploying railway company. 

Defendant Brotherhood further avers that a position of 
an employee or former employee upon the seniority roster 
of locomotive engineers upon a particular railroad does not 
place such employee or former employee in the craft of loco¬ 
motive engineers employed as such on said railroad, and 
further avers that membershi]) in the craft or class of loco¬ 
motive engineer employees who are entitled to vote for 
choice of representative of such craft or class of engineer 
(‘inployees on a ])articuhn' railroad at any particular time is 
made up of those persons only who are employed as locomo¬ 
tive engineers at such particular time on such railroad. 

Defendant Brotherhood further avers that from the 
time of the organization of defendant Brotherhood 

75 and plaintiff Brotherhood it has been well recognized 
that those persons employed as locomotive firemen 

were employed in one craft, and those persons employed as 
locomotive engineers were employed in a different craft; 
that their duties and responsibilities liave been different 
and distinctive; that separate and distinct rules have been 
required, negotiated, and maintained governing the two said 
crafts or‘classes of em])loyees: that diffei'enl rates of ])ay 
in the two crafts or classes have prevailed; that these and 
other differences and distinctions have been so well recog- 
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nized by the plaintiff Brotherhood and the defendant 
Brotherhood, and tlie menihors thereof, that it lias been 
almost the universal practice upon the railroads of the 
United States that ag'reements with the nianag'eijients of 
said railroads respecting- rates of pay, rules, and working- 
conditions of locomotive engineers should be negotiated and 
made with said managements by the Brotherhood bf Loco¬ 
motive Engineers as representative of the craft of! locomo¬ 
tive engineer employees, and that agreements with manage¬ 
ments of said railroads respecting rates of pay, rhles and 
working conditions of locomotive firemen should be nego- 
tinted and made with said managements by the Brotherhood 
of Locomotive Firemen and Enginemen as i'e])resientative 
of th(‘ craft of locomotive em])loyees. ! 

Defendant Brotherhood specificallv denies that alnv deci- 
sion of the Railroad Labor Board, which Railroad Labor 
Board was mentioned in said paragraph 13 of pljaintiffs’ 
bill, has anv rnaterialitv or relevancv to the claims $et forth 
in plaintiffs’ bill, and further avers that no decision ren¬ 
dered by said Railroad Labor Board has required or per¬ 
mitted employees of any railroad company employe^ in one 
class or craft to vote for representatives of employees of 
sucli railroad employed in any other class (jr craft. 
76* 14. Defendant Brotherhood denies the all(j*gations 

of paragraph 14 and avers that of the 72 o^* there¬ 
abouts ])ersons now listed on the seniority rostei^ of en¬ 
gineers of tlie defendant Railway Com])any only ^i])])rox- 
imately 45 engineers thereof had been ])romoted to|tlie ])o- 
sition of locomotive engineer prior to the year 19:jl4; that 
in, to wit, the years 1924 and 1925, due to flood aifd other 
emergency conditions, approximately 30 of the saitj 72 not 
then promoted were ])romoted to the position of locomotive 
engineer and worked as locomotive engineers for a| limited 
time during the period of emergency, after which tliby were 
demoted to their regular work as locomotive fireman: that 
since said time some of said persons so promoted in tjhe year 
1925 and later demoted have been called for occasional or 
emergency service as locomotive engineer. Defendant 
Brotherhood further avers that at no time since Dcjcembei* 
10, 1927, has there been regularly employed by the jdefend- 
ant Railway more than 41 locomotive engineers, and Ifurther 
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avers that in the month of Xovembor, 1930, there were 
rei>Tilarly (‘iu]')loye(l ])y the (lef(‘iulant Kaihvay ('o]n])any 
only 35 locomotive engineers, and further avers that in the 
month of Janiiarv 1932 there \vei'c‘ regularlv (']n])loved bv 
defendant Kailwav onlv 32 locomotive engineers. 

15. Defendant Brotherhood, for want of knowledge*, de¬ 
nies that the defendant Charles D. .Mackay addressed or 
sent letters dated Mav 1, 1930, and .Mav 16, 19.30, as alleged 
in paragraph 15 of plaintiffs’ bill, and further denies each, 
and every other allegation contained in said ])a.rag]*ai)h. 

Defendant Brotherhood further avers tb.at from and 
after Febi*uarv 1928 ])laiutiff Brotherliood was infoianed 
and knew of, acquiesced in and agreed to, tin* metliod of 
designation of representcitive of engineer eni])loyees of tin* 
defendant Railway, which method was adopted and agreed 
to in conference between representatives of plaintiff 
77 Brotherhood, defendant Brotherhood, and defendant 
Railway Com})any, as hereinbefore set forth in ])ara- 
graph 11 of this answer. 

Defendant Brotherhood further avers tlnit ])laintilf 
Brotherhood did not make any objection to such method of 
designation of re])resentativcs of engineer em})loyees until 
in or about October, 19.30, following the pi-esentation of a 
petition l)y defendant Brotherhood signed ])y a majority of 
(‘m])loyees ofithe defendant Railway in regular service as 
locomotive engineers, requesting that defendant Brother¬ 
hood be designated as the re])resentative of such engineer 
employees. 

16. Defendant Brotherhood denies the allegations of 
paragraph 16 of plaintitfs’ bill, and avers that the facts 
with reference to the matters attempted to be set forth in 
said paragraph 16 of plaintiffs’ bill are as hereinafter sel 
forth in paragraph 37 of this answer. 

17. Defendant Brotherhood admits the allegation of 
paragraph 17 of plaintiffs’ bill that on, to wit, Xovemlier 
14, 1930, a secret vote or jk)!! was conducted among the lo¬ 
comotive engineers regularly em])loyed as such ])y defend¬ 
ant Railway Company, admits that 35, l)eing all of such 
regularly eni]doyed engineers, voted in said ])olI, and that 
the result of said ])oll was 18 to 17 in favor of tlie designa¬ 
tion of the plaintiff Brotherhood as the re])i'esentative of 
said engineer employees, and admits that subse(iuent to the 
taking of said poll the defendant Baihvay Company i-ecog- 
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nized the plaintiff Brotherhood as the representative of lo- 
('oniotive eni>ineer eni])loyees of said defendant Railway. 

Defendant Brotherliood denies each and everv other al- 

• I 

lei>ation in said pai*agrapli of i)laintiffs’ hill, and spbcihcally 
denies that any person reg’iilarly em])loyed by thd defend¬ 
ant Hailway (\)ni])any as locomotive eiig'ii^eer was 
7S denied the ri^iiht to vote in said i)oll, and si)dcitically 
denies that any persons other than the 35 locomotive 
ene:ineers regiilarly employed as such who votec'^ in said 
l)oH were entitled, or had any ri<»’ht whatsoever, t(|) vote in 
said poll or should have been considered as havin<>’ 4ny rii>‘ht 
to vote in any ])oll, ])etition, or i*e(|uest, for ilie ]nir- 
])Ose of clioosine,' a representative of engineer emi)lioyees of 
defendant Railway; that each and every engineer wjho voted 
in said poll, including the i)laintiff Baggarly, vote(| therein 
without protest against the taking of said poll. | 

18. Defendant Brotherhood denies the allegations con¬ 
tained in paragraph 18 of plaintiffs’ bill, excc])! jtliat de¬ 
fendant Brotherhood admits that on oi* about the .jlOth day 
of January, 1932, a secret poll was taken among engineers 
regularly employed as such by defendant Railway, pnd fur¬ 
ther avers the facts with reference to the mattei's at|tempted 
to be set forth in said ])aragraph 18 of plaintiffs’ hill to be 
as hereinafter set forth in paragraph 38 of this answer. 

19. Defendant Brotherhood denies each and evCry alle¬ 

gation contained in paragra])h 19 of ])laintitfs’ billlo'f coni- 
])laint, exce])t that defendant Brotherhood admits that a 
secret ])oll of the engineer employees was taken by defend¬ 
ant Railway, and defendant Brotherhood specifically denies 
that there was any irregularity in the taking of sjiid |)oll, 
and specifically denies that the result of s'aid ])oll as an¬ 
nounced by defendant Railway Company is not the true and 
accurate result obtained by said ])oll, and further alters said 
poll was in all respects proper, ’aud was not in violation of 
law or practice. | 

20. Defendant Brotherhood denies the allegations of 
paragraph 20 of plaintiffs’ bill of complaint, exce])jt that it 
admits that iJaintitf Brotherhood recpiested that defendant 

Railway include in said vote all employee^ whose 
79 names were included on the seniority rostelr of en¬ 
gineers, including in addition to those persjons em¬ 
ployed as engineers those persons who were regularly em- 
])loyed as firemen and those wlio were cut off froni the list 
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of employees in active service and who were not perform¬ 
ing any work in llie service of the defendant Railway. 

Defendant Brotlierliood further avers that plaintiff 
Brotherliood did not on its own liehalf or otherwise object 
to the takingiof the t)oll by the said defiuidant Railway Com¬ 
pany, although it ])rot(‘sted tlu' decision of the defendant 
Railway Com])any not to inelud(‘ all nuai on tlu‘ seniority 
roster of engineers, but on the contrary said i)laintiff 
Brotherhood urged all of its members entitled to do so, in¬ 
cluding plaintiff Bagg'cirly, to ])articii)ate in said vote, and 
solicited in its favor the vote of other of said engineer em¬ 
ployees not members of said defendant Brotherhood. 

21. Defendant Brothei-hood (hmies (‘acli and everv allega- 
tion of unlawful consi)iracy contained in ])aragraph 21 of 
plaintiffs’ bill; admits that defendant Railway Company 
wrote a letter dated February d, 19d2, to J. A. McBride, et 
ah, but denies ])laintiffs' conclusion as to the contents of 
said letter and demands strict pi'oof of said l(‘tter as tlie 
best evidence of the contents thereof. 

22. Defendant Brotherhood admits the allegations of fact 
alleged in paragi*aph 22 of ])laintiffs’ 1)ill. 

23. Defendant Bi*otherhood admits tliat defeiuhuit Ihiil- 
way took no steps between March 1, 1932, and July 21, 1932, 
to recognize defendant Brotherhood as the representative 
of locomotive engineer enpiloyees of defendant Railway, 
except that defendant Railway informed ])laintitf and de¬ 
fendant Brotherhoods of its intention to recognize defend¬ 
ant Brotherhoiod as such representative, but avers that the 
reason whv such recognition has not been made bv defend- 

ant Railway is that the action of idaintiff Brother- 
80 hood, in invoking the services of the Board of Me¬ 
diation under the provisions of the Railway Labor 
Act so invoked, have prevented the defendant Railway Com¬ 
pany from making such recognition which it would other¬ 
wise have made. 

Defendant Brotherhood further denies that either de¬ 
fendant Railwav or defendant Brotherhood has anv inten- 
tion of entering into any negotiations with ros])ect to the 
making of an agreement or agreements relating to i*ates of 
pay, rules, schedules, or working conditions and similar 
matters affecting locomotive' engineers in tlie employ of 
the defendant Railway Company, exce])t as such negoti¬ 
ations mav be undertaken in due and lawful manner. 
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Defendant Brotherhood denies each and every dthei* al- 

4 i 

legation in said paragraph 23 of plaintiffs’ bill. I 

24. Defendant Brotherhood denies each and ev^ry alle¬ 

gation contained in paragraph 24 of plaintiffs’ l:jill, and 
avers, upon information and belief, that if any petition pur¬ 
porting to be signed by 46 employees of defendant Railway 
Company was presented to defendant Railway Comi^Nany, as 
alleged in said paragraph 24, then said petition conthins the 
names of persons in other employment than that df loco¬ 
motive engineer, and includes persons employed byj the de¬ 
fendant Railway as locomotive firemen as well as ijnen cut 
off from employment by the defendant Railway Coinpany; 
and defendant Brotherhood, upon information an4 belief, 
further avers that not more than 10 of the names u]:|on said 
petition are the names of engineers regularly employed as 
such by defendant Railway Company. | 

25. Defendant Brotherhood denies each and eyery al¬ 
legation contained in paragraph 25 of plaintiffs’ l^ill, and 
further alleges and avers that said paragraph is ii^ if^> en¬ 
tirety immaterial and irrelevant to any issue or issues or 

claimed causes of action in this law suit. 

81 26. Defendant Brotherhood denies each and everv 

4’ 

allegation contained in paragraph 26 of pl4intiffs^ 
bill. I 

27. Defendant Brotherhood denies each and evefy alle¬ 

gation contained in paragraph 27 of plaintiffs’ bill, and 
further alleges and avers that said paragraph is in! en¬ 
tirety immaterial and irrelevant to aiiv issue or isl^ues or 
claimed causes of action in this law suit. i 

28. Defendant Brotherhood denies each and evefy alle¬ 
gation contained in paragraj)!! 28 of ])laintilfs’ bill. 

29. Defendant Brotherhood admits that it w’as informed 
bv defendant Railway that it intended to recognize defend- 
ant Brotherhood as the i'ei)resentative of locomotive en¬ 
gineer employees of the defendant Railway as of August 1, 
1932, and avers and alleges that this defendant B^*other- 
hood is entitled to be recognized by said defendant i-jailway 
Company as the re])resentalive of said locomotive engineer 
employees. Defendant Brotherhood further avers tihat as 
the representative of such locomotive engineer emplcjyees it 
would be entitled and authorized to enter into negotiations 
with defendant Railway Company respecting rates of pay, 
rules, and working conditions of such locomotive eiii^ineers, 
with the same powers, })rivileges, and duties that! plain- 
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tiff Brotherliood has licretofore enjoyed and perfoi-nied as 
the representative of said eiiirineer ein])loyees. 

Defendant 1 Brotherhood denies each and every other al¬ 
legation contained in said paragraph 29. 

30. Defendant Brotherhood denies each and every alle¬ 
gation contained in i)aragra])h 30 of plaintiffs' ])ill, and 
avers that as hereinbefore set forth a lari^e inajoritv of the 
locomotive engineers regularly employed as ^nch by the 
defendant Kaihvay Company has requested, petitioned, and 
voted that defendant Brotherhood be the rei)resentativo of 
said locomotive engineer employees, and that by rea- 
82 son thereof defendant Brotherhood is now entitled 
to b(‘ reeognized as such re])resentative to the ex¬ 
clusion of the plaintiff Brotherhood. 


For further return to the rule to show cause, and for 
further answer to plaintiffs' bill of complaint, and for fur¬ 
ther defense to the matters of fact, law, and e(iuity alleged 
in said bill of comjilaint, the defendant Brotherhood says 
as follows: 

31. The Grand International Brotlierhood of Locomo¬ 
tive Engineers, commonly referred to as th(‘ Brother- 


iiood of Locomotive Engineers or B. of L. E., defendant 
Brotherhood herein, is a voluntary unincorporated asso¬ 
ciation conqiosed of about 70,000 ])(‘rsons througliout tlu^ 


United States of America and the Dominion of ('aiiada fol¬ 


lowing the occupation of locomotive engineer, and conqu'is- 
ing within its membership a large majority of persons 
following tin* occupation of loconiotiv(‘ engineer on various 
railroads in the United States and the Dominion of Can¬ 


ada. It was organized about the vear 18(53 and has ])(‘en 
in continuous existence from that time to the present, dui*- 
ing which time it has had for its object the combining of the 
interests of locomotive engineers and the promotion of their 
general welfare. During this period defendant Brotherhood 
has from time to time, through its appro])riate committees 
and officers, made and maintained agreements with the 
various i-ailroads throughout the United States and Can¬ 
ada respecting the making of rules, rates of pay and work¬ 
ing conditions of locomotive engineers, and has represented 
its members, and non-members who have reipiested its as¬ 
sistance, in the presentation and handling of employees’ 
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claims, grievances,’and disputes with the maiiage^nenls of 
such railroads. In the carrying out of the purpose^ of said 
defendant. Brotherhood, there have been, and are, oi’ganized 
on the various railroads General Committeejs of Ad- 

83 justinent composed of rei)resentatives of the local 
lodges, called Divisions, of said Brotherhood, which 

General Committees of Adjustment have amoijig their 
duties the making, maintaining, interpretation andlenforce- 
nient of the agreements with the particular railitoads on 
which they are organized respecting rates of pay, rules, and 
working conditions of locomotive engineers on si|ich rail¬ 
road, and that in ])articular there is such a Geneilal Com¬ 
mittee of Adjustment organized upon the Georgit| South¬ 
ern and Florida Railway, one of the defendantsj in this 
action. | 

32. This defendant Brotherhood says further that the 
plaintiff Brotherhood of Locomotive Firemen and |Engine- 
men is a voluntary unincorporated association comj)osed of 
about 60,000 membei’s throughout the United Sttjtes and 
Canada following the occupation of locomotiye engi¬ 
neer, locomotive fireman, hostler, and hostler I helper, 
the majoi-ity of its membershi]) now employed jin rail¬ 
road service being em])loyed in the occupation pf loco¬ 
motive firemen, hostler, and hostler helper. Tiie said 
Brotherhood of Locomotive Firemen and Enginefiien was 
organized about the year 1873, and has been in coi^tinuous 
existence from that lime to the ])r(‘S(nit, and at tlieitime of 
its organization, and for many yeai’s thereafter ujntil, to- 
wit, the year 1906, and during the larger })ortion of i^s exist¬ 
ence, it was known as the Brotherhood of Locomotive P^ire- 
nien or P>. of L. F., and liad foi- its ol)jeet tlu‘ ])i*omption of 
the welfare of those ])ersons engag(‘d in followingj the oc¬ 
cupation of locomotive fireman. Ph^om time to tijne said 
Brotherhood of Locomotive P''iremen and P]ngineuien has 
made and maintained agi’eements with the managements 
of the various railroads of the United States and Canada 
respecting rates of pay, rules, and working condiiions of 
locomotive firemen, and in the carrying out of its| objects 
and purposes it has organized upon said varictus rail- 

84 roads committees known as General Grievance Com¬ 
mittees coni]iosed of representatives of local I or sub¬ 
ordinate lodges of said Brotherhood, which General Griev¬ 
ance Committees have among their duties the jnaking, 
maintaining, interpretation and enforcement of agrebements 
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with the particular railroads on which they arc ori;‘aiiized 
respecting rates of pay, rules, and working conditions of 
locomotive liremen. This defendant Brotherhood alleges 
and avers that there is no General Grievance Committee of 
said Brotherhood of Locomotive Firemen and Enginemen 
organized upon the defendant Georgia Southern and Flor¬ 
ida Railway, but that the General Grievance Committee of 
the Southern Railway System, of which defendant Georgia 
Southern and Florida Railway is a part, acts in lieu of a 
General Grievance Committee upon defendant Railway. 

33. This defendant Brotherhood further alleges and 
avers that from the time of the formation and organization 
of the Brotherhood of Locomotive Firemen, now known as 
Brotherhood I of Locomotive Firemen and Enginemen, 
plaintiff herein, and the defendant Brotherliood of Loco¬ 
motive Engineers, it was recognized hx enn)lovees in engine 
service u])on the various railways and the managements 
thereof that the interests of locomotive engineers and loco¬ 
motive firemen were not identical, but on the contrary were 
divergent and opi)osite in many ways, :ind this defendant 
Brotherhood alleges and avers that the reason for the exist¬ 
ence of two separate and inde])endent Brotherhoods or or¬ 
ganizations from the very beginning was found in the di¬ 
verging and opposing interests of the two classes of em- 
})loyees. Defendant Brotherhood alleges and avers that in 
general locomotive engineer em})loyees have been longei- in 
service, have had greater exi)erience, are cliai’gejl with inon* 
responsibility, receive higher rates of |»ay than locomotive 
tirenuMi, ami the locomotive engineer is superior in 
85 authority to the locomotive fireman and is in cliai'ge 
of the operation of the locomotive upon which the 
cmgineer and fireman work. These differences in work, pay, 

and authoritv in the ordinarv and natural course of events 

• % 

brought about the formation and organization of said two 
Brotherhoods in order, among other tilings, to deline, jire- 
serve, and ])rotect the respective interests of engineer em¬ 
ployees on the one hand, and firemen employees on the other 
liand. From itinie to time the opiiosing and diverging in¬ 
terests of tliCitwo classes or crafts of employees came into 
direct clash and conflict, and after inanv vears the said two 
Brotherhoods, recognizing the distinction between the two 
crafts and tlie inevitabilitv of conflict in their interests, and 
desiring to work in harmony in so far as possible, in the 
year 1913 entered into an agreement known as the Chicago 
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Joint Agreement between the Brotherhood of Locomotive 
Engineers and the Brotherhood of Locomotive Firernen and 
Enginemen, having for its object the establishment land en¬ 
forcement of rules to prevent disputes and disagripements 
between the two crafts or classes of locomotive engineers 
and locomotive firemen. By the terms of said Chicago Joint 
Agreement the distinction in the two crafts or clashes, and 
the distinctive activities of the Brotherhoods, were ex- 
pressly recognized in the following language: | 

‘AVe affirm the right to make and inter])ret coktracts, 
rules, rates and working agreements for locomol|ive en¬ 
gineers shall be vested in the regularly constitut(^d com¬ 
mittee of the Brotherhood of Locomotive Engineers, and, 
conversely, the right to make and interpret contractjs, rules, 
rates and working agreements for locomotive firei;^ien and 
hostlers, shall be vested in the Brotherhood of Locomotive 
Firemen and Enginemen; provided. That on roadt where 


but one organization has representation or main 


tains a 


committee, such organization shall have the righ| to ne¬ 
gotiate schedules for all men in engine service.” 

I 

1 

86 Said Chicago Joint Agreement remained in force and 
effect between the two Brotherhoods until tlie year 
1927, when, because of further disagreements beh\l'een the 
two said Brotherhoods and the res})ective classes! of em- 
])loyees, that is, locomotive engineers on the one hgnd and 
locomotive firemen on the other, growing out of t|he long 
standing cleavage between the two classes of emplo\jees, the 
defendant Brotherhood, by vote of its membership! and its 
supreme governing body, abrogated the said agreeikent. 

34. During their existence plaintiff and defendanj, Broth¬ 
erhoods, among other things, have brought about, main¬ 
tained, developed, a])i)lied and enforced what is known as 
seniority as a principle or working rule and conc^ition of 
locomotive engineers and locomotive firemen, whi<^h prin¬ 
ciple of seniority, through the efforts of said Brotherhoods, 
is recognized and in force on every major railroacfl in the 
Linited States of America, and particularly upon | the de¬ 
fendant Georgia Southern and Florida Railway Company. 
It is the general rule that persons who enter enginej service 
emi)loynient of railways first enter upon such employment 
as a locomotive fireman, and after having served a | greater 
or less time as locomotive fireman, and upon passing the 
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required exuiiiiiiatioiis, are promoted to the })osition of 
locomotive eiig'ineer. The date at which a person first per¬ 
forms service as locomotive fireman in the service of a 
particular railway establishes the date of his seniority as 
a fireman, and, with certain excejitions, the date at which 
he first performs service as a locomotive en«‘ineei* in the 
service of such railway after beinp: promoted thereto estab¬ 
lishes his senioritv date as a locomotive eni^ineer. Bv the 
principle of seniority is meant, among other things, that 
when there is insufficient railway traffic to require the serv¬ 
ices of all employees of a class those who are younger 
87 in service shall be removed from the service in the 
order | 0 f their juniority, and as applied to locomo¬ 
tive engineers and firemen means that when there is in¬ 
sufficient railway traffic to reciuire the services as locomo¬ 
tive engineers of all locomotive engineers employed by 
a railway company those engineers whose em])loyment is 
most recent as such, and who have established seniority as 
firemen, are demoted by the railway conqiany to positions 
as firemen in the order of junioi-ity on the seniority list of 
engineers maintained by the employing railway company, 
and when so demoted such enq)loyees are employed by such 
railway company as locomotive firemen under rates of pay, 
rules, and working conditions governing locomotive fire¬ 
men, and while so demoted sucli enqdoyees, while retaining 
their res])octiv(‘ scanoi-ity da1(‘s as engineers n])on the roster 
of said comi)anv. ori‘ not (‘innloved as locomotive (*ngineers, 
do not receive tlie ra1(‘s of ]);iy of locomotive engin(‘ers, are 
not subject to th(‘ rules and working conditions govcuming 
the enqiloyment of locomotive eiigineei's, and do not per¬ 
form anv work in tlie seiwice of tlie emploving railwav as 
locomotive engineers, and may never lie called to ])ei*form 
any service as locomotive engineers in the service of such 
railway: that when the volume of traffic of a railway com¬ 
pany is insufficient to require the services of any ])articular 
persons employed as locomotive firemen, whether or not 
demoted from employment as locomotive engineers, such 
persons are cut otf from the service of said railway com¬ 
pany as locomotive firemen in the order of juniority on the 
seniority roster of locomotive firemen; that when so cut off 
such former employees are entitled to be recalled to the 
service as locomotive fireman by the railway company in 
the order of their seniority on the seniority roster of loco- 
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motive firemen in preference to the employment oti persons 
not theretofore employed by such railway company 

88 as firemen. Demotion of locomotive engineers to 
the position of locomotive firemen, or deiriotion of 

locomotive firemen to the cut off list of those not employed, 
does not destroy the relative standing of such employees or 
former employees on the seniority roster of locomotive 
firemen or locomotive engineers, unless such demoted or 
former employees refuse to respond to the call fol* service 
as locomotive firemen issued to them by the eAiploying 
railway company. When and if traffic of a railvfay com¬ 
pany increases in volume so as to require the services of 
more engineers for the actual operation of locomolives the 
engineers are recalled by the railway company from posi¬ 
tions of locomotive firemen to o])erate locomotivesj as loco¬ 
motive engineers in the order of their seniority on the 
seniority roster of engineers maintained by the eipploying 
railway company, and when so recalled such locomotive 
engineers receive the rates of pay, and are subject to the 
rules and working conditions of the employer, governing 
locomotive engineers. j 

35. Defendant Brotherhood further avers that oie of the 
matters over which there has been and is much| dispute 
between locomotive engineers on the one hand andj locomo¬ 
tive tiremen on the othc]’ hand has 1)een and is tlij I'egula- 
tion of the nunilxM* of mih's individual locomotive engineers 
would be ])erini1tod to run in any one month. Dpring the 
time that the Chicago Joint Agreement hereinbefore men¬ 
tioned was in force and effect between said Brotherhoods 
such limitation u])on the mileage which engineers >Vould be 
permitted to, run or work in any one month was governed 
nnd d(‘t(‘rn)ined by said Cliicago Joint Agreement, l)ut since 
th(‘ abrogation of said Chicago Joint Agreemeijt, there 
has ])een no agi’eement as to the regulation of sjid mile¬ 
age between the two said Brotherhoods, and regulation of 
the mileage which engineers may run is govei*n(ed very 
largely by the voluntary limitations placed! thereon 

89 by the representative of the engineer ei'jiployees 
upon a particular railroad in agreement ^|\dth the 

management of said railroad. In genei'al it may| be said 
that the greater mileage an engineer runs in any orie month 
the greater his pay, as earnings are based very largely 
upon mileage run. In general it may be further said that 
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as the number of miles each engineer is permitted to run 
is decreased,, the greater number of engineers will be re¬ 
quired to perform the work of the employing railway, and 
in general the greater number of engineers employed to do 
a given amount of work the greater number of men for¬ 
merly employed as tiremen will be moved up to employ¬ 
ment as engineers, in accordance with the principle of 
seniority hereinbefore set forth. In general it mav be said 
that, while there is no agreement in foi-ce between the plain¬ 
tiff and defendant Brotherhoods respecting a mileage limi¬ 
tation upon locomotive engineers, the mileage limitations 
now in effect, by agreement between representatives of the 
engineer employec-s and the managements, do not exceed the 
limitations formerly in farce and effect under the terms of 
the Chicago Joint Agreement; that in many cases the limi¬ 
tations in effect under said Chicago Joint Agreement have 
been voluntarily reduced so that engineers are permitted 
to run lesser mileage than they were ])ermitted to run 
under the terms of the Chicago Joint Agreement. The 
matters hereinbefore sot forth with refei'onco to restric¬ 
tions of mileage are set forth as representations of fact and 
not as declandif>^^^^ of policy of either ])laintiff or defend¬ 
ant Brotherhoods, but defendant Brotherhood avers that 
bv reason of the fact that the greater number of miles each 
engineer is ])erniitted to run increases his pay, and the 
h‘sser nnml)(*r of niii(‘s lie is jK‘rniitl(‘d 1o lain d(‘creases liis 
pay. and by i-rasoi! of iIk' fact that the lessor number of 
niil(‘s ('acli cMigiiUHM* is permitt('d to run r(‘(juires the 
!H) use of a great(U* nunibej- of engiiu'ers and the conse- 
(jiUMit a(ilvanc(‘ni(‘nt of a gr(‘ater number of firemen to 
])osilions as (Oigineers, tlier(‘ is constant conflict in int(‘rest 
lK‘tween. tlu‘ two class(‘s or ci'afts of (‘ni])loye(‘s, to wit, Irx'O- 
motive engineers on the one hand and locomotive firemen 
on the other hand, hv reason of which conflict in interest, 
and by reason of tlu* fact tliat limitation of mileage is 
made by agreepient between re])resentatives of the engineer 
e]n]doy(‘es and tlie res])ective railway managements, the 
selection of rc'presentative of the craft of engineer em¬ 
ployees is a matter of great importance; and defendant 
Brotherhood further avers that the attitude or policy of 
the representative of such engineer employees with refer¬ 
ence to the limitation of mileage is of great importance 
to such engineer employees. Defendant^ Brotherhood 
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further avers that the policy of the plaintiff Brotherhood 
witli res])eet to liniitatioii of niileai >’0 is for a grehter re¬ 
striction of the mileage to be run by locomotive engineers 
than the restriction or limitation of such mileage a|i)proved 
in the policy of tlie defendant Brotliei’liood of LocpTiiotive 
Engineers. 

Defendant Brotherhood further avers that the conflict 
of interests of the respective crafts or classes of locpmotive 
engineer employees and locomotive hrenien employees, 
while continually i)resent to a lesser or greater ! degree, 
tends to become accentuated and emphasized in times of 
depression as tlie number of employees of railways, par¬ 
ticularly in engine service, is reduced, and may bo accen¬ 
tuated and emphasized ])y local conditions or by internal 
conditions within the particular Brotherhood or ;$rother- 
hoods of which such engine eni])loyees are members,, 

36. Defendant Brotherhood says that in, to wit, June, 
1927, there were employed on the defendant RaiBvay as 
locomotive engineers and locomotive firempn who 
91 had established senioi-itv as locomotive engineers 
u])on the seniority roster of locomotive engineers 
upon defendant Railway a])proximately 72 persons; that 
of said 72 persons approximately 62 were at that tinie mem¬ 
bers of the defendant Brothei'hood of Locomotive Engi¬ 
neers; that, to wit, late in the year 1927, by reason of 
internal matters arising within the defendant Brotherhood 
of Locomotive Engineers due to special local conditions, 
approximately 33 of such persons dropped their ipember- 
ship in said Brotherhood of Locomotive Engineei's, and 
many of such persons ])ecame members of plaintiff Brother¬ 
hood of Locomotive Firemen and Enginemen; that ht such 
time, and for many years prior thereto, the defendant 
Brotherhood of Locomotive Engineers, through its (general 
Committee of Adjustment on the defendant Railway, was 
the duly designated and authorized representative! of the 
engineer employees upon said Railway, and as such made 
and maintained schedules relating to rates of pay, rujles and 
working conditions of locomotive engineers, and continued 
to act as such representative until, to wit, approximately 
February 1928; that in, to wit, January, 1928, whi^h time 
followed very shortly after the withdrawal of the af^Dresaid 
persons from the membership of the Brotherhood of Loco¬ 
motive Engineers, as hereinabove set forth, and whi^h time 
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followed very shortly after the abroi>’atioii of the Chicago 
Joint Agreement as hereinbefore mentioned, there were 
employed upon the defendant Railway as locomotive fire¬ 
men, receiving* rates of ])ay of, and subject to the rules and 
conditions governing locomotive firemen, a large number 
of persons who had ])revioiisly been promoted to the ])osi- 
tion of locomotive engineer, and who had for short ])eriods 
of time worked in emergeiicv service as locomotive engi- 
neers, but who were regularly employed as locomotive 
firemen and were not regularly emi)loyed as locomotive 
engineers. 

Defendant Brotherhood further avers that in Jan- 
92 uary 1928 there were regularly employed as locomo¬ 
tive engineers upon the defendant Railway only, to 
wit, 41 engineers; that in, to wit, January 1928 ])laintiff 
Brotherhood, through its re])resentative, ])resented to the 
management of the defendant Railway a ])etition (‘ontain- 
ing the names of bO persons whose names a])])eared u])on 
the senioritv list of engineers of the defendant Railwav, 
wherein it was requested that ])laintiif Brotherhood be 
designated as the i*e])resentalive of locomotive (oigineer 
employees upon the defendant Railway in the matter of 
making and maintaining schedules relating to rates of ]iay, 
rules and working conditions of locomotive engineers. 
Defendant Brotherhood avers that at said time the engi¬ 
neers’ senioritv roster on defendant Railwav contained 72 

» * 

names, but of the 72 yiersons whose names were included on 
said seniority roster only 41 were regularly em])loyed as 
engineers, that is, were in the employ of the defendant 
Railway Company in assigned sei'vice, i)ool s(‘rvice, and 
extra board service, and the remainder of said 72 jan-sons 
if employed at all by defendant Railway (’om])any were 
employed as locomotive firemen. U])on presentation of 
said petition the tdaintilf Brotherhood claimed the right 
to bo designated as such representative of defendant 
Railway’s locomotive engineer employees. 

Defendant 1 Brotherhood avers that following the ])re- 
sentation of said ])etition a conference was held, at which 
there were ])resent re])i*esentatives of the ])laintiff Brother¬ 
hood, defendant Railway, and defendant Brotherhood, with 
respect to the granting of said petition, at which time it was 
agreed between the plaintiff Brotherhood, the defendant 
Railway, and the defendant Brotherhood that only those 
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])ersons actually in tlie employ of the defendant Kaihvay 
(\)ni])any as i()(‘oniotive (‘iiii'iiUH'rs were eliii’ible to ^)etition 
or vote for the choice of the I'epresentative |of said 

93 engineer employees, and defendant Brotherhood 
further avers that at said time the names u]jon said 

petition of only those emi)loyees in the service of tlje Com- 
])any as locomotive engineers were considered in tliQ voting 
for the representative of said engineer em])loyees. |Defend- 
ant Brotherhood further avers that at said timej it was 
found and determined that the names on said ])etition con¬ 
tained a majority of the names of the 41 engineers regu¬ 
larly employed in the service of defendant Railway' Com- 
])any as locomotive enginc‘ers, and tliereui)on plaintiff 
Brotherhood was designated as the reiiresentatives jof said 
engineer employees for the ])ur])ose of making and main¬ 
taining schedules relating to rates of pay, rules, an^l work¬ 
ing conditions of locomotive engineers of said Rjaihvay. 
Defendant Brotherhood further avers that plaintilf| Broth- 
ei'hood acquiesced in and agreed to the use and application 
of such method for the choice and designatioii 6f such 
representative, and further avers that plaintiff Brother¬ 
hood was designated and chosen as such repi'escpitative 
solely by reason of the fact that said ])etition contained the 
names of a majoi'ity of said engineers regularly employed 

as such bv said Railwav. 

• • 

37. Defendant Brotherhood further avers that in,| to wit, 
the month of October 1930, at which time ])laintiff l^rother- 
hood was acting as representative of engineer emj)loyees 
by reason of having been designated as such as sqt forth 
in paragraph 36 hereof, a petition or request signed by a 
majority of engineers regularly employed as such | by the 
defendant Railway Company was pi*esented to the defend¬ 
ant Railway Company, wherein it was requested tjiat de¬ 
fendant Bi*otherhood be designated as the representative 
of said engineer employees in the matter of making agree¬ 
ments relating to wages, rules, and working conditjions of 
engineer employees; that thereafter a conference 

94 was held between the duly authorized representa¬ 
tives of plaintitf Bi’otherhood, defendant Rjaihvay, 

and defendant Brotherhood, with respect to said petition, 
at which time plaintiff Brotherhood presented letters! signed 
by a large number of persons requesting that they be rep¬ 
resented by plaintiff Brotherhood. Upon examina|tion of 
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said letters |it was found that two who had signed the afore¬ 
mentioned ])etitic)n re(iuesting re})resentation l)v the d(‘- 
fendant Brotlierhood liad also signed letters ])resented by 
])laintitr Brotherhood. The autlKuitieity of the aforc'said 
})etition sulnnitted by defendant Brotherhood and l(‘tt(‘rs 
submitted by ])lainliff Brotherhood being thereui)on (}ues- 
tioned by re|)resentativ(‘s of the two Brotherhoods, the 
defendant Kailway informed the rei)resentatives of the 
j)laintiff and defendant I^rotherhoods that it would take 
a seci'et vote upon the designation of re])resentative of 
engineer eni,i)loyees. Xo ])rotest or objection was made by 
either plaintiff or defendant Brotherhood to the taking of 
said secret vote, but upon being informed that in a('cord- 
ance with ])ast practice only those pei-sons regularly em¬ 
ployed as (mgineers, that is, in regular assignments, ])Ool, 
and extra board service, would bo entitled to ])articl])ate 
in said vote, plaintiff Bi*othei‘hood thereupon olyjected and 
protested to the limitation of said vote to such regularly 
emi)loyed engineers, and said protest was the tirst jn-otest 
by plaintiff Brotherhood made at any lime to the limita¬ 
tion of regularly em})loyed engineers a^^ tlu' only imgiiuHM's 
who were (jualified to pass u])on the choice of i-e])rese]ffa- 
tive of engineei- employees, and thereu])on ])laintiff l^roth- 
erhood requested that all persons whose names a])])eared 
upon the seniority roster of engineers, including those reg¬ 
ularly employed as locomotive firemen and those who were 
cut off the list from active service as locomotive firemen, 

be included in said vote. Such request was o])])osed 

!);*) bv (hff'endant Brotherhood and denied bv defianlant 

• • 

Railway. Defendant Brotherhood further avers that 
;i secret vot(‘ was taken among th(‘ regularly (‘Uiployod (oigi- 
neers, who were at the time 35 in number, the i*esult of 
which vote was 18 to 17 in favor of the designation of ])lain- 
tiff Brotherhood as the representative of said engineer 
employees, and further avers that plaintiff’ Brotherhood 
accepted the results of said secret vote without protest, and 
as a result of receiving a majority in said secret vote con¬ 
tinued to act as the designated representative of said engi¬ 
neer employees. 

38. Defcaulant Bi*otherhood further avers that in, to wit. 


the month of November 1931 there were approximately 26 
engineers regularly employed as such in the service of the 
defendant Railway Company, and that in said month a 
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petition was presented to the defendant Railway Company 
signed by 19 of the aforesaid 26 engineers, being rpore than 
a majority of engineers regularly employed as spuch, re¬ 
questing that defendant Brotherhood be designated as the 
representative of said engineer employees in masters re¬ 
lating to the making and maintaining of rates of pay, rules, 
and working conditions of locomotive engineers; th^t there¬ 
after a conference was held between representatives of the 
plaintiff Brotherhood, defendant Railway, and defendant 
Brotherhood, in wliich plaintiff Brotherhood questijoned the 
authenticity of tlie said petition. Thereupon the defendant 
Railway informed the representatives of plaintiff and de¬ 
fendant Brotherhoods that it would be necessary tjo take a 
secret ])oll among the regularly employed engineers of de¬ 
fendant Railway to ascertain the authenticity of s^id peti¬ 
tion and to determine the action of defendant Rajilway in 
the matter of recognition of the designated representative 
of said engineer employees; that thereafter, to witj on Jan¬ 
uary 30, 1932, a secret poll was taken ampng said 
96 engineer employees; that on the said date thgre were 
32 engineer employees in service as engineers on 
defendant Railway, and that all of said 32 engineer em¬ 
ployees voted in said poll; that after being informed by 
defendant Railway that said secret poll would be tnken, and 
prior to the time the poll was taken, plaintiff Brofherhood 
caused members and representatives thereof to interview 
said engineer em])loyees and solicit their votes in favor 
of the desigiiation of plaintiff Brotherhood as sudh repre¬ 
sentative ; that every engineer regularly employedj as such 
by the defendant Railway Company, among whom was 
plaintiff' Baggarly, voted in said poll, and no locomotive 
engineer regularly employed as such by defendant jRailway 
protested or objected to the taking of said poll. | 
Defendant Brotherhood further avers that as |a result 
of said poll the hereinbefore mentioned petition rep[uesting 
that defendant Brotherhood be designated as representa¬ 
tive of the said engineer employees, was ratified |and ap- 
])roved, and that said engineer employees, by a tnajority 
of 21 to 11, voted in favor of the designation of defendant 
Brotherhood as such representative. | 

Defendant Brotherhood further avers that b\1 reason 
of the designation of the defendant Brotherhood | as such 
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roprcsentali\ie, whether by petition or by secret poll or 
by both, as hereinbefore in this parag’raph set forth, this 
defendant Brotherhood of Locomotive Engineers is the 
(Inly autliorized and designat(‘d i'e])resentative of said engi¬ 
neer employees, l)ut further avers that by reason of the 
matters hereinbefore set forth in paragraj)!! 23 of this 
answer defendant Brotherhood has been prevented from 
assuming and undertaking its duties and exercising its 
rights as such representative. 

39. Defendant Brotherliood further avers that under the 
t(‘rms and ])i-ovisions of the Railway Labor Act, and in 
accordance with tho true intent, meaning, and spirit 
97 thereof, only those persons employed in any particu¬ 
lar ci'aft or any ])articular class of service, ai'e en¬ 
titled to vote for rei)resentatives of such ci'aft or class to 
deal and negotiate with the management of the Railway 
Lom]xniy in resi'ject to matters relating to rates of ])ay, 
rules, or working conditions governing sucli ])articular 
ci-aft or class of em])loyees; that the craft of locomotive 
engineers is a s(‘])arate and distinct craft or class of em- 
])loyees from that of locomotive firemen, and that only those 
p(‘rsons (‘m]iloyed l)y a ]iarticular railroad comipany in the 
(*raft 01 * class of locomotive engineers are entitled to vot(‘ 
for such r(*])r('s(‘ntativ(‘ of the craft or class of locomotive 
engineer (mi])loyees; that a jierson employed as locomotive 
lii’oman, although formerly em])loyed in the ca])acity of a 
locomotive engineer, is entitled to vote for the representa¬ 
tive of the craft or class of locomotive firemen em])loye(‘s; 
that it is not witliin the terms, meaning, intent, or spirit 
of the Railway Lalior Act that a person employed as loco¬ 
motive lireman should b{‘ (Uititled to vote for th(‘ re])resent- 
ative of craft of locomotive fireman enijiloyees, and also 
for tlie craft of locomotive engineer employees: that as 
hereinbefore set fortli all ])ersoiis employed by defendant 
Railway as locomotive engineers at the time of voting or 
petitioning for the choice of re]iresentative of engineer em- 
ployi'cs were entitled to, and did, vote for such re^iresent- 
ative; that those ])ei*sons emiiloyed by defendant Railway 
as locomotive firemen were not entitled to, and did not, vote 
for the re])resentative of engineer employees; and that no 
person entitled to vote for representative of the engineer 
emidoyees was denied the right to vote or petition for said 
re]>res(mtative. 
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Defendant Brotherhood further avers that tl^e choice 
and designation of defendant Brotherhood as re]|)resenta- 
tive of engineer employees upon the defendant | Railway 
as hereinbefore set forth was made and determined 
98 in accordance with the method and practice under 
which plaintiff Brotherhood was heretoforp chosen 
and designated as such i*e])resentative of engineer eijnployees 
of the defendant Railway; that such choice of r(^present- 
ative was made and determined in accordance with estab- 
lished and agreed-to practice between the defendant Rail¬ 
way and its engineer employees; that such choice of repre¬ 
sentative was made and determined in accordance with the 
terms and ])rovisions of the aforesaid Railway Labor Act. 


For further return to the rule to show cause, i and for 
further answer to the bill of complaint, and foij further 
defense to all of the matters of fact, law, and equity alleged 
and set forth in said bill of complaint, the defendant Broth¬ 
erhood savs as follows: I 

I 

i 

40. That the bill of complaint does not state Sufficient 
facts to constitute a valid cause of action in equity; that 
the bill of complaint does not state sufficient facts to enable 
this court to assume jurisdiction of the subject niatter of 
said bill of complaint, or of any of the matters qr things 
complained of therein; that this court is without ijurisdic- 
tion to grant plaintiffs or anv of them anv or all of the 
relief prayed for in their bill of complaint herein, j 
'Wherefore defendant Grand International Brotherhood 
of Locomotive Engineers prays that plaintiffs bfe denied 
any relief prayed for in their complaint in this actjion, and 
that said complaint be dismissed, and that this defendant 
recover its costs in this action. I 

GRAND INTERNATIONAL BROTITERlfTOOD 
OF LOCOMOTIVE ENGINEERS, | 

Bv ALVANLEY JOHNSTON, j 

Grmul Chief Engineer. 

GEO. P. HOOVER, ‘| 

OSCAR J. HORN, I 

C. E. WEISELL, I 

xiitorneys for Defendant, Grand Inter- \ 

national Brotherhood of Locomotive \ 

Engineers. \ 


\ 

1 

! 
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Vorificalion. 


State of Ohio, 

County of Cuyahoya, ss: 

I, Alvaiiley Johnston, l)eino‘ first duly sworn, depose and 
sav that I am the dulv elected Grand Chief Enii'ineer of 
the Brotherhood of l.ocoinotive Eni»-ineers, one of the de¬ 
fendants in the a])ove entitled cause; that I am authorized 
to make this alhdavit as such ollicer; that I have read the 
above and foreiioini;- Return to the Rule to Show Cause 
and Answer and know the contents thereof, and that the 
facts therein stated are true, except as to those facts stated 
upon information and belief and those facts I believe to 
l)e tnu‘. 

ALVAXLEV JOHXSTOX. 

Subscribed i and sworn to before me this Jlst day of 
Aimust, 19 Jib 

[SEAI..1 CLARA L. EAXS, 

' Xoiarij Puhltc, 

My commission expires Oct. J, 19J2. 

M onto ran ft uni of Court. 

Filed November *2*2, 19*1*1. 


The bill is for a temimrary and permanent injunction 

in a case arisinu’ under the Rail wav Lai)or Act of Mav *20, 

» ♦ « 

192(), and under the g'eneral equity jurisdiction of the 
court. 

The case was tried in open court upon the merits, and 
after the submission of evidence by l)Oth sides, ar.eunients 
l)y counsel for the resi^ective })arties and the submission of 
])riefs, is before the court to determine whether or not tin* 
])laintiffs are entitled to a permanent injunction. 

100 The ])laintiffs allege that the plaintiff Brother¬ 
hood of Locomotive Firemen and Enginemen is a 
voluntary organization composed of locomotive engineers, 
tiremen, hostlers, and outside hostler helpers employed by 
railway companies in the United States including locomo¬ 
tive engineers^ firemen, hostlers, etc., employed by the 
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dctolulaiil, the Georgia, Southern and Florida ^Railway 
Goni})any; that plaintiff Alvali C. Baggarly is a | resident 
of !Macon, Georgia, and is employed at present the de¬ 
fendant company as an engineer and is actually dperating 
a locomotive for the defendant company; that jplaintiff 
Jeff B. Hunt is a resident of -Macon, Georgia, aijid is en¬ 
rolled on the Seniority List of Engineers employed by the 
defendant Company and has been called for service by 
said comi)any in the actual operation of a locomotive for 
ninety-one days during the past eighteen months^ preced¬ 
ing the tiling of the bill, and at present he is deipoted to 
service as a tireman pending his call by defendant Com- 
l)any for actual operation of a locomotive; that 'plaintiff 
Edward W. Cooey is a resident of Valdosta, Geo|’gia and 
is enrolled on the Seniority List of Engineers e^iployed 
by defendant Company, but due to a decrease in| railway 
traffic he has been temporarily furloughed from service as 
engineer for defendant company, and is subject tO call for 
service as an engineer by defendant company whenever his 
services are needed by said company; that the d^ffendant 
Georgia Soutliern and Florida Railway Company ^ a cor¬ 
poration, organized under the laws of Georgia, with offices 
and doing business in the District of Columbia, and is a 
common carriei*, doing business in interstate commerce 
with terminals in Macon, Georgia, and Jacksonville, Flor¬ 
ida; that Henry Watkins Miller is a resident of ^he Dis¬ 
trict of Columbia and vice-president of said d(jjfendant 
eompany with power and authority to negotiate atid make 
as representative of said company agreements with repre¬ 
sentatives of employees of said company rcfi5pecting 
101 rules, rates of pay, woi'king conditions andj similar 
matters affecting employees of said compahy; that 
Charles D. Mackav is a resident of the District of Columbia 
and is assistant to the said Miller, vice-president, with 
])Ower vested in him by said company to make or negotiate 
agreements as representative of said company rej^pecting 
rules, rates of pay, and working conditions 4ffecting 
employees of said company. | 

That continuously since December, 1927, the plaintiff 
Brotherhood through its various officers and agents has 
been specifically authorized and designated by 72 (Engineer 
employees of the defendant company and in actualj service 
as engineers or subject to the call of said defendj^nt com- 
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paiiy for service as engineers to represent such engineer 
employees in disputes between them and the said defend¬ 
ant company, relating to rates of pay, rules, working con¬ 
ditions and .ijiniilar questions in which said employees are 
interested, and to make and maintain agreements between 
said employees and defendant company concerning these 
matters; that in particular on February *23', 1928, and on 
June 24, 1929, the plaintiff Brotherhood through its offi¬ 
cers, the duly designated and authorized representatives 
of said em])loyees, entered into binding agreements con¬ 
cerning rates of ])ay, rules, and working conditions per¬ 
taining to said em])loyees, with the defendant company, 
and that on July 15, 1932, more than a majority, to wit, 
more than 45 of said 72 engineer employees of the defend¬ 
ant company^ actually in service as engineers or subject to 
its call for such service, sent written authorizations to 
plaintiff Brotherhood em])owering it to represent engineer 
employees of the defendant company actually in service 
or subject to the call of the said defendant company for 
service as engineers, in making or maintaining agreements 
concerning rates, rules and working conditions and to con¬ 
duct disputes relating thereto with the said com- 
102 pany. As a consequence of said authorization the 
plaintiff Brotherhood, is the authorized representa¬ 
tive of said engineer employees, to confer concerning and 
to make and maintain agreements with respect to rates of 
pay, rules and working conditions and to conduct disputes 
relating thereto and to represent said em])loyees before 
arbitration boards, boards of adjustment, the Ignited 
States Board of ^Mediation and the courts of the United 
States relating to making and maintaining such agree¬ 
ments before such tribunals etc., and that this suit is 
brought on belialf of api)r()ximately 72 of said (‘Ugineers 
other than those mentioned as plaintiff in the bill, whom 
it would be impracticable to make parties hereto by name; 
that on December 10, 1927, 59 engineers employed l)y de¬ 
fendant company, constituting a majority of the 72 engi¬ 
neers on defendant company V seniority list, signed a ])eti- 
tion addressed and sent to said Mackev that thev desired 
to be re])resented by the Southern Railway General Griev¬ 
ance Committee of the Brotherhood of Locomotive Fire¬ 
men and Enginenien in the making of schedules, or rates 
of pay, rules and working conditions and the handling of 
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all matters of adjustment for engineer employees of the 
eompany; tliat in eompliance with the request contained in 
said petition the said Mackey on February 7, |192S, on 
belialf of said company, in writing recognized saicj plaintiff 
Brotherhood as duly authorized and appointed b>" plaintiff 
employees in all negotiations with Mackey as rej^resenta- 
tive of the defendant company, relative to agireements 
respecting rules, rates of pay, working conditions and sim¬ 
ilar matters affecting them; and that on February 23, 1928, 
])laintiff Brotherhood entered into a binding agreement 
with said company, through Mackey, with respect to rates 
of pay and such other matters, which agreement by its 
terms was effective until Februarv 16, 1929, and as sub- 
se(}uently amended effective until January 1, 1932; 
103 that in the operation of railway companies in the 
Tnited States it is the practice, acquiesebd in by 
railway company engine service employees, including 
plaint ill eni])loyees, that when there is insuhicien): railway 
traffic to re(iuire the services, as engineers actually oper¬ 
ating locomotives, of all the engineers employejl by the 
railway coni])any, those whose employment is mejst recent 
and who hold vSenioi'ity Rights as liremen are depioted by 
the railway company to the position of firemejn in the 
order of their juniority on the Seniority Lists of Engi¬ 
neers maintained by the railway company; and when the 
traffic of the railway company increased in volinpe requir¬ 
ing the service of more engineers for the actual Operation 
of locomotives, the engineers are recalled by the railway 
company to operate locomotives in the order | of their 
senioritv on the Seniority Lists maintained bv the railwav 
company; that when the traffic of the railway copipany is 
insuflicient to require the services, as liremen, of all the 
(‘ngin(‘ers demoted from service as o])erators ott locomo¬ 
tives, engineers are furloughed from service in t|he order 
of their juniority on the Seniority Lists of Ehgineers, 
subject to recall to service, either as operators oi* locomo¬ 
tives or as liremen, in the order of seniority on |the Sen¬ 
iority Lists of Engineers; that demotion to the! position 
of lireman or temporary furlough from activg service 
does not, however, destroy or modify the rights (if any of 
the aforesaid engineers; that subsequent to the eiiactment 
of the agreements aforesaid many of plaintiff employees 
were demoted by defendant company to the posjitions of 
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firemen and many other- were temporarily furloughed; 
that prior to May 1, 1930, neither defendant company nor 
the other defendants had questioned the right or authority 
of plaintitY Brotherhood to represent plaintiff emifioyees 
in making and maintaining agreements respecting rates of 
pay, rules, working conditions and similar matter 

104 affecting said em})ioyees. On May 1, 1930, defend¬ 
ant Mackey advised plaintiff Brotherhood that it 

would not be recognized by defendant company as the 
representative of plaintiff enq)loyees unless duly desig¬ 
nated by a majority of such employees actually in service 
as operatives of locomotives of defendant company, and 
further advised that ])laintirf employees temporarily de¬ 
moted to positions as firemen and tem])orarily furloughed, 
but subject to call for service as engineers, would not be 
recognized by defendant conq)any as entitled to a voice in 
the selection of a representative of plaintiff em]fioyecs for 
the making and maintaining of agreements etc.; that 
despite plaintiff Brotherhood’s objection said Mackey on 
October 24, 1930, informed the plaintiff Brotherhood that 
the defendant comitany was going to conduct a secret poll 
among employees actually operating locomotives for de¬ 
fendant company to determine the controversy aforesaid 
and that said company would not permit those of plaintiff 
employees temporarily demoted to positions of firemen or 
temporarily furloughed to vote in such secret poll; that 
notwithstanding said secret poll upon the conditions an¬ 
nounced by ^lackey the majority of said employees desig¬ 
nated plaintitY Brotherhood as their representative, which 
Mackey as the representative of defendant company spe¬ 
cifically recognized on December 2, 1930: that on January 
20, 19.32, the defendants Mackey and Miller, unlawfully 
conducted another secret poll among tin* engineers actually 
in service as^ operators of locomotives to determine the 
choice of representatives for the purposes aforesaid; that 
in conducting said secret poll the defendants permitted 
only 32 of 72 engineers employed by defendant company 
and actually .engaged in oi)crating locomotives or tem¬ 
porarily demoted to the position of firemen etc., to express 
their choice of a re])resentativc for the purposes aforesaid 
in the secret ballot; that the remaining 40, oi* thore- 

105 abouts,, engineers employed by the defendant com¬ 
pany, among which 40 are included plaintitYs Hunt 
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and Cooey, were not pennitled tlie ri,ii,lit of sejectiiig a. 
representative of their choice, for the purposes aiforesaid, 
and plaintiff Baggarly was not permitted by defehdanls to 
vote for a representative of liis choice in the maiiner pro¬ 
vided in the unincorporated association of plaihtiff em- 
])Ioyees, or by other means of collective action,| without 
interference, influence' or coercion exercised by |said de¬ 
fendants, but was alIow(‘d to vote only in the! manner 


poll con- 
that de- 


designated l)v defendants and onlv in said secret 
ducted and controlled exclusivelv bv them; and 

ft • ' 

feuidant company and its geiu'ral oOicers, includihg ^liller 
and Mackey, in ])lanning to conduct said secretj poll in¬ 
tended ami conspired unlawfully to prevent j plaintiff 
l>rotherhood from continuing to aed as representative of 
l)laintiff employees in disi)utes as aforesaid; that said 
secret ballot was conducted and supervised entirelt by said 
defendants and that through theii* representativefs — dis¬ 
tributed the ballots used in the secret poll, collectjed them, 
counted them without permitting plaintiff' employees or 
any rejn-esentative of them to determine the nnjinner of 
distribution and collection of said ballots or to insj)ect said 
ballots before or after the said poll was taken b\j defend¬ 
ants, or to count said ballots or in any way to dptermine 
that only plaintiff emi)loyees voted in said secreti poll, or 
that said ballots were trulv or accuratelv counted bv said 

ft •' I ft 

defendants, or that the result of the secret jpoll, as 
announced by defendant, through their repre^fentative 
Mackey, is the true and actual result obtained by Ihe votes 
of such plaintiff enii)loyees as were permitted by |said de¬ 
fendants to vote in said secret poll; that ])laintiff' jBrother- 
hood and said ])laintiff’ employees have many tii^ies ]>ro- 
tested the conducting by defeiidauls of tlje secret 
1(3() poll, and protested that defeiidauls had ho right 
under the law to conduct a secret poll aiid niain- 
laiiied that all of plaiiitilf eiuploye(*s either actually o[)cr- 
ating locomotives or temporarily demoted to positions as 
firemen or tenpiorarily furloughed by defendant domi)any, 
but subject to call by defendant com])anv for service as 
ojjerators of locomotives, were entitled under thb law to 
vote for representatives of their choice to reiiresent them 
aforesaid and to vole for said re[)resentatives in ^he man¬ 
ner })rovided by their own unincor})orated associai.ions, or 
by other means of collective action, without intelference, 
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iiifiueiico or coercion exercised by del’eiulanls aforesaid; 
that in pursuance of said unlawful conspiracy the said 
^lackay, represent in;;- tlie defendant company, on Feb¬ 
ruary M, 19 »j 2, advised the plaiutiff Brotlierhood in sub¬ 
stance that; 21 of the 32 engineers ])(‘rmitted to vote by 
defendants in the secret ])oll aforesaid had voted to be 
represented for the iiurposes aforesaid by the Brother¬ 
hood of Locomotive Kneineers, and that said defendant 
com])any intended after March 1, 19.32, to recoi>nize said 
Hrotherliood of Locomotive Engineers as the duly author¬ 
ized re]>resentative of said engineers for the ]mrposes 
aforesaid; and that after that date the defendant conpiany 
would Jiot recognize ])laintiff Brotherhood as the author¬ 
ized re})resentative of said engineers for the juirposos 
afoi'esaid;• that on F(‘bruary 24, 1932, ])laintitT Brother¬ 
hood submitted tlu‘ (jiiestion of th(‘ir right to repi’esent 
said engineers to the Fnited States Board of Mediation in 
accordance' with the ])rovisions of the Railway Labor Act, 
and a mediator was assigned bv said board; that said 
mediator conduct(‘d numei'ous conferences between ])lain- 
tiff Brotherhood and defendant coni])any and being unsuc¬ 
cessful in his efforts to bring about an amicable adjust¬ 
ment through mediation endeavored to induce the ])arties 

to submit their controversv to arbitration in accordance 

• 

with the ])i-ovisions of said Act, and the defendant com- 
])any thereupon refused to submit the controversy 
107 to arbiti'ation notwithstanding the willingness of 
[)laintiff Brotherhood so to arbitrate; and that de- 
f(‘ndant company and defendants Mackay and Miller in¬ 
tend and i)lan in tlu' imnu'diate future unlawfully to recog¬ 
nize the saidj Bi*oth(‘i'hood of Locomotivi' Engineers as the 
i*e])r(‘senla1 iye of plaint ill (‘ugineei’ em])loy{‘es for the pur- 
])oses aforesaid. The i)laintiffs tlu'ii set foidli a number 
of allegations to the effect that their rights under the 
Railway Laboi* Act and other valuable ]n*operty lights are 
being unlawfully violated and that unless the defendants 
are restrained they will suffer irrepai-able loss and damage 
by reason thereof and are without due and adequate 
rc'inedv at law and are without anv remedv whatever other 
than by injunction, and ])ray that defendants be enjoined 
from doing or continuing to do the things of which they 
complain. Upon motion to dismiss the bill for want of 
proper ])arties defendant the Court ordered that the 


GA. SOUTHERN AND FLORIDA RAILWAY CO. 


91 


Brotherhood of Locoiiiolive Engineers be impleaded in the 
ease as a defendant. i 

I 

The defendants fully answered the bill and deified cer¬ 
tain of the allegations therein, and then set forUi addi¬ 
tional facts which makes the issues the Court is called 
upon to decide. j 

The Bailroad Company, ]\Iiller and Mackay wihile ad¬ 
mitting that the plaintiff Brothei'hood protested jthe tak¬ 
ing of a secret ballot, they say the protest was notj because 
it was secret, but because only engineers in acti^al train 
service were allowed to vote therein. They sp(|^cifically 
deny that they have any personal interest in th4 matter 
involved in the suit, and expressly disclaim for themselves 
and the Kailway Company any preference or i)ias for 
either one of the said Brotherhoods over the other or anv 
partiality as to any employee or group of employees as 
compared with any other employee or group of emiDloyees; 

and also deny that they consi)ired unlaw|fully to 
lOS deprive plaintiffs or any of them of any jof their 
rights. I 

They deny that any of their acts constitute a Violation 
of the rights of the plaintiffs or interfered with, jcoerced, 
or influenced any of the plaintitfs in designating' repre¬ 
sentatives of their choice, or violated any of the provisions 

of the Railwav Labor Act or anv other law. I 

« • 

For 36 years, from 1892 to February 7, 1928, Engineer 
employees of the Georgia Southern and Florida Railway 
Company were represented by a committee of the ferother- 
hood of Locomotive Engineers for the purpose of| dealing 
with the Railroad in conducting disputes, making |and ne¬ 
gotiating schedules or agreements relating to rates of pay, 
rules, and working conditions, and in matters relating 
thereto. 

From 1913 to the latter part of 1927, the two Brother¬ 
hoods, by an agreement between themselves, dated |May 17, 
1913—the Chicago Joint Agreement—agreed that I on any 
railway in the Fnited States on which there was maiintained 
a general committee of each Brotherhood, the Brotherhood 
of Locomotive Engineers Committee should represent the 
engineers, and the Brotlierliood of Locomotive 
and Enginemen Committee, should represent the ifiremen, 
and until that agreement was abrogated in lt|27, the 
Brotherhood of Locomotive Engineers Committee continued 
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lo represent the eng-ineers on the Geor<*-ia Southern and 
Florida Railway Comiiany, not only by virtue of the desig¬ 
nation of the engineer employees, but also by express agree¬ 
ment of the two Brotherhoods. In the meantime, the Rail¬ 
way Labor Act was passed (^lay 20,1926, 44 Stats. 577) and 
gave legal significance to the right of each craft or class of 
railroad employees to designate representatives, for the 
])ur})oscs of tli(‘ Act, by collective action, ‘‘without interfer¬ 
ence, influence, or coercion exercised” by the railroad 
109 over ‘fthe self organization, or designation of repre¬ 
sentative” of such craft or class of employees. 

Shortly after the abrogation of the Chicago Joint Agree¬ 
ment conflict arose among the employees of the Georgia 
Southern and Florida Railwav as to which Brotherhood 
Committee—that of the Brotherhood of Locomotive Engi¬ 
neers or that of the Brotherhood of Locomotive Firemen 
and Eiiginemen—should be designated as re])resentativcs 
of the (‘ngine(‘rs on the said railroad and hence conflict 
(lev('l()p(‘(l b(‘twe(‘n tlu‘ two brotherhoods. 

On January 11, 192S, a ])etilion was ])resent(‘d to .Mi*. C. 
D. ^Mackay of, the defendant Railway Company signed liy 59 
individuals representing themselves as employed as loco¬ 
motive engineers bv the Georgia Southern and Florida Rail- 
way Company, advising that they desired to be represented 
by the Southern Railroad General Grievance Committee of 
the Brotherhood of Locomotive Firemen and Enginemen, in 
th(‘ making of schedules oi* rates of ])ay, rules, working con¬ 
ditions and in the handling of all matters of adjustment for 
locomotive engineers. 

Thereupon a conference in relation to said yietition was 
arranged and held in the office of Mr. Mackav in Washing- 
ton, D. C., on Feliruary 7, 1928, at which reiiresentatives of 
both Brotherhoods were ])resent. It was shown at this 
meeting that there was a total of 67 (72) names upon the 
seniority list of locomotive engineers, not more than 47 of 
whom were at that time actually working as engineers. The 
conference lai^ted several hours, during which a discussion 
ensued in which Mr. J. F. Emerson, representing the 
Brotherhood of Locomotive Engineers, raised the question 
as to who were entitled to vote for reyiresentation of engi¬ 
neers, and in response to an inquiry by Mr. Emerson as to 
whom Mr. Mackav thought should vote, Mr. Mackav ex- 
pressed the opinion that that was a question upon which 



GA. SOUTHERN AND FLORIDA RAILWAY CO. 


93 


I 
I 

there had been no controlling- adjudication, ijint that 
no his personal view was that only men in actnhl serv¬ 
ice as eng-ineers should vote for eni>-ineers’ represen¬ 
tation; that the law nevei* contemplated that a maiij should 
vote simultaneously for representation in two classes at 

the same time, that men in actual service and not mbn hack 
^ ' 1 
firing- are the ones who should be considered in the |matter. 

!Mr. Emerson said he agreed with him and that hb would 
never agree to any other basis for the choice of repifesenta- 
tion of engineers. | 

Mr. ^lackay then asked ]\Ir. Tillery, representpig the 
Bi-olherliood of Locomotive Firemen and Enginemelig what 
his opinion was and !Mr. Tillery responded that it pid not 
make any diffcM-ence that he had the authority (nnijority) 
either wav. 1 

^Mr. !Mackay, ^Ir. Emerson and Mr. Tillery then pro¬ 
ceeded to check the lists of names and of the 59 names upon 
the ])etition approximately 32 were names of men Actually 
imgaged at that time as engineers, and Mr. Emerspn con¬ 
ceded the authenticity of the signatures, and it wa$ there¬ 
upon agreed that a majority of the engineers in actual serv¬ 
ice as such, that is 32 out of 47, had petitioned to hgve the 
representation changed from the Brotherhood of liocomo- 
tive Engineers to the Brotherhood of Locomotive Firemen 
and Enginemen, and Mr. Mackav in the pi*esence !of Mr. 
Emerson and Mr. Tillery and plaintiff Baggarly dictated 
the letter of Februarv 7, 1928, to Mr. Emerson and ]i[r. Til- 
lery in which the following appears: I 

“It having developed under the authority submitjed and 
as a result of this conference that a majority of the engi¬ 
neers who are qualified to pass ipion the subject hive un¬ 
doubtedly signified their desire to change their representa¬ 
tion and have Mr. Tillery represent them, this is to| advise 
Vou that if !Mr. Tillerv is dulv elected as the Generali Chair- 
man of the G. S. & F. Engineers and we are so advised by 
the Secretarv under the seal of the lodge to that effect, we 
will meet and deal with Mr. Tillery upon the subject of 
wages, i-ules and working conditions for the Locdmotive 
Engineers on the G. S. & F., it being our undeptand- 
111 ing that under the existing situation it is oui* plain 
and undoubted duty so to do, such i-ecognition|to con¬ 
tinue unless and until we are advised by a majoritVi of the 
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men qiuilifecl to determine the question that it is their desire 
1o clianii-e their representation. * * In closing let 

me sav that it is v'itli i-(\iL»-i-et that tlie (\)ni])a]iy finds it 
necessary to ])ass n])on this (piestion." 

One of the principles relating to working rules and condi¬ 
tions of locomotive engineers and locomotive firemen which 
has been approved by the ])laintitf and defendant Brother¬ 
hoods, and which is recognized and adopted by the manage¬ 
ment of most of the principal railroads of the United States, 
including the defendant Railway, as a working rule and con¬ 
dition of locomotive engineers and locomotive firemen, is 
the principle of seniority, by which is meant, among other 
things, that when there is insufficient railway traffic to re¬ 
quire the services as locomotive engineers of all locomotive 
engineers employed by a railway com])any those engineers 
whose employnient is most recent and who have established 
seniority as firemen are demoted by the railway company to 
the position of fii-emen in the order of their juniority on the 
seniority list of engineei’s maintained by the employing 
railway company, and when so demoted such employee is 
employed by such railway conq)any as a locomotive fireman 
under rates of pay, rules, and working conditions governing 
locomotive lirenien, and while so demoted such employee, 
while retaining his seniority date as an engineer upon the 
roster of said company, is not employed as a locomotive 
engineer, does not receive the rates of pay of a locomotive 
engineer, and is not subject to the rules and working condi¬ 
tions governing the employment of locomotive engineers, 
and does not perform any work in the service of the railway 
as a locomotive engineer. When the traffic of a railwav 
company increases in volume to require the service of more 
engineers for the actual operation of locomotives the 

engineers are recalled by the railway com])any to 
112 operate locomotives as locomotive engineers in the 

order of their senior it v on the senioritv roster of 

• * 

engineers maintained by the employing railway company, 
and when so recalled such locomotive engineers perform 
work in the service of the railway as locomotive engineers, 
receive rates of pay of locomotive engineers, and are sub¬ 
ject to the rules and working conditions of the employer 
gov’erning locomotive engineers. 

By said principle of seniority it is further meant that 
when the volume of traffic of a railway company is insuffi- 
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cient to require the services of any particular persons em- 
])loye(l as loconiolivo firouieu, wlietlior or not deniotid from 
former employment as locomotive engineers, such persons 
are cut off from the service of said railway company hs loco¬ 
motive tiremen in the order of their juniority on thejsenior- 
itv roster of locomotive firemen, and that when so I cut off 
such former employees are entitled to be recalled to |service 
as locomotive firemen by the railway company in thp order 
of their seniority on the seniority roster of locomotive fire¬ 
men ill prel*er(‘iiee to the em])loynient of persons noi. there¬ 
tofore employed by such railway company as loc(^motive 
firemen. Demotion of a locomotive engineer to tlje posi¬ 
tion of locomotive fireman, or demotion from the position 
of locomotive fireman to the cut olf list of those ^lot em¬ 
ployed, does not destroy the relative standing of sfich em¬ 
ployee or former employee on the seniority roster of loco¬ 
motive firemen or locomotive engineer, unless such demoted 
or former eni])loyee refuses to res])ond to the call f(pr serv¬ 
ice as locomotive fireman issued to him by the emjploying 
railway company. | 

As a result of the conference of February 7, {l928, a 
('}iang(' was niad(‘ in the designation of rejiresentatives of 
the locomotive engineers, and the defendant I^ailway 
113 Company recognized the committee of the plaintiff 
Brotherhood in negotiating the agreement respecting 
lli(' schedule of rates of ))ay, rules, regulations and \|'orking 
conditions of the engineer employees of the defendant Rail¬ 
way Company. | 

Thereafter, ^Ir. Fjmerson, by letter dated March IS, 1928, 
raised a (piestion as to the proper interpretation ofl one of 
the rules of the schedule agreement then in effect relating 
to the subject of reiiresentation, and because thisimatter 
appeared not to have been cleared up by coiTesppndence 
which ensued, !Mr. Emerson requested and had a jeonfer- 
ence with Mr. Mackay in his office on April 17, 1928.| From 
^Ir. Emerson’s testimony it appears that he desired tjo make 
a full report of the matter to his superior officers, hnd re- 
(piested Mr. ^lackay to wi-ite him a letter ‘‘covering the 
entire pro])osition,” and include therein not only thji inter- 
])retation of the schedule rule but also a statement! of the 
result of the conference of February 7, 1928. !Mr. Mackay 
then wrote to Mr. Emerson the letter of April 17, 1928, the 
second paragraph of which is as follows: | 
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mv letter February Ttli to voii and Mr. Tillerv, I 
stated to you—‘It having developed under the authority 
submitted and as a result of this conforonce tliat a majority 
of the engineers who are qualified to pass upon the subject 
have undoubtedly signified tlieir desire to change their 
representation and have ^[r. Tillery represent them.’ ]\Iy 
recollection ,is that vou, Mr. Tillerv and nivself were in 
agreement at that conference that the words ‘a majority of 
the engineers who are qualified to iiass upon the subject’ 
mean tlie men who were actually in ])ool or extra board, and 
not the men, who were back firing, and in arriving at the 
conclusion with respect to the majority the forty odd men 
who were actually in engineering service were the onlv ones 
which we considered.” 

Mr. Mack^iy sent a copy of tlie foregoing letter to Mr. 
Tillery, and undei- date of April 21, 1028, ^fr. Tillery, re¬ 
plied stating that he had read ^Ir. Mackay’s letter of April 
17th, ‘‘very icarefully,”. Tn his letter of April 21st Mr. 

Tillery took no exception whatever to ^Ir. Mackay’s 
114 statement of his recollection of what had happened 
at the February 7, 1928, conference. 

This was all within ten weeks of said original conference. 

Plaintiff Brotherhood continued to act as representative 
of engineer employees without question until April 29, 1930, 
when A. J. Smith, Chairman of the Brotherhood of Loco¬ 
motive Hngineers 071 the defeiidant Railway, wi-ote to Mr. 
Mackay enclosing a petition signed by 19 of the 33 engineers 
in service as such requesting a change of representation 
from plaintiff Brotherhood to defendant Brotherhood. Cor¬ 
respondence followed in which !Mr. L. B. Johnson, acting 
Chairman for the plaintiff Brotherhood in place of Mr. Til¬ 
lery, took issue with Mr. Mackay upon the proposition that 
the only persons qualified to pass upon the representation 
of engineer employees were those in actual service as such, 
and claimed that ^Ir. Tillerv’s recollection did not agree 
with !Mi-. ^lackay’s. A conference then followed on June 
12,1930, in ^Ir. Mackay’s office, at which it developed that a 
few of tlie 177011 wlio had signed ^Mr. Smitli’s petition re- 
(iuosting ropi'osentation by the defendant Bi'othei’hood had 
also signed another petition in favor of the plaintiff 
Brothei'hood. Further time was requested by representa¬ 
tives of defendant Brotherhood, and a new petition, signed 
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by 19 out of 34 men working- as engineers was sei^t to Mr. 
Mackay, and this was followed by a conference! in Mr. 
Mackay’s office on October 24, 1930. At this confeifence, as 
well as at the conference of June 12, 1930, plaintiff protlier- 
hood took the position that in determining the representa¬ 
tion of engineers all individuals whose names appeared on 
the seniority roster of engineers should be consicjlered as 
(jualified to vote for the choice of engineers’ representa¬ 
tives, and refused to concede that they had agreeql to any 
other basis, while Mr. ^lackay insisted that| all par- 
115 ties had agreed on February 7, 1928, that oijly those 
in actual service as engineers, and not the ilien who 
wei*(‘ ])ack firing would l)e considered as qualified| to pass 
upon this question. This was likewise the position of Mr. 
Emerson representing the defendant Brotherhood.! 

At the conference held October 24, 1930, a controversy 
again arose respecting two of the signatui-es on tlicj current 
petition for change of representation to defendant Brother¬ 
hood, and because this controversy could not be rdconciled 
in conference i\rr. Mackay advised all participants! present 
that it would be necessary for him to take a secret ballot of 
the engineer employees to determine which orgajnization 
had the majority vote, and that such ballot would Ipe taken 
among only those engineers in actual service as eijigineers 
on the dav the ballot was taken. This secret ballot was 

* I 

taken, and resulted in a vote of 18 to 17 in favoj- of the 
])laintiff Brotherhood as representative of the d^igineer 
employees, and plaintiff Brotherhood continues ^ith the 
representation unquestioned until a year later. | 

On November 16, 1931, Mr. A. J. Smith sentj to Mr. 
Mackay a petition signed by 16 of the 26 men in sejrvice as 
engineers requesting that representation be change^ to the 
defendant Brotherhood. Nothing developed from this until 
January 14, 1932, when a conference was held in phicago 
between the representatives of all parties, at which time the 
representatives of the plaintiff Brotherhood questioned the 
authenticity of Mr. Smith’s petition, \vithout, hpwever, 
making any specific objections thereto, and agiin Mr. 
Mackav said that it would be necessary to take another 

• I 

secret ballot to determine the choice of the employees inter¬ 
ested, and again stated that the practice previously kdopted 
would be adhered to and only those men in actual service as 


7—6201a 
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engineers on the day the ballot was to be taken would be 
permitted to vote. Plaintiff Brotherhood again ob- 

116 jected to such limitation and again argued that the 
men whose names appeared on the seniority roster 

of engineers should be permitted to vote. 

Following this conference of Januarv 14, 1932, a secret 
ballot was taken as of January 26, 1932, on whicli date there 
were 32 men in service as engineers, 21 of whom voted in 
favor of the Brotherhood of Locomotive Engineers foi- 
representative of the engineer employees, and 11 in favor 
of plaintiff i Brotherhood. Thereupon by letter dated 
February 3, 1932, Mr. Mackay advised the plaintiff and 
defendant Brotherhoods that, pursuant to the result of said 
ballot, it was his intention to turn the representation over to 
the Brotherhood of Locomotive Engineers as of ^larch 1, 
1932. On or about February 24, 1932, the plaintiff Brother¬ 
hood filed a petition invoking the intervention of the United 
States Board of Mediation, pursuant to the provisions of 
the Kailway Labor Act. The ap])eal to the Board of Me¬ 
diation pi’oving abortive, the plaintitfs filed their bill of 
('omplaiut. 

Bv reason of the bringing of this suit the defendant Rail- 
way Company has been prevented from turning the repre¬ 
sentation o\'e]- to defendant Brotherhood, and i)laintiff 
Brotherhood is still the officially recognized representative 
of the engineer employees pending the result of this suit. 
Mr. Mackav consulted both brotherhoods as to who would 

ft 

be a fair and impartial man to supervise the taking of the 
ballots, and both brotherhoods agreed upon Superintendent 
Hungerford. It is stipulated that: 

‘‘The plaintiffs make no charge that from the beginning 
of the controversv involved in this suit, either the defendant 

ft • 

Georgia Southern & Florida Railway Company, the defend¬ 
ant H. W. Miller or the defendant C. D. ^lackay, either indi- 
vuduallv or acting in concert, has in anv wise acted dishon- 
estlv or in anvthing but good faith to all classes of em- 

ft ftr 7 

])loyees of said railroad, to the Brotherhood of Locouiotiv(‘ 
Firemen and Enginemen and to the Brotherhood of Loco¬ 
motive Engineers.” 

117 It is further stipulated by the ])laintiffs that the 
secret ballots of Xovember, 1930, January-February, 

1932, were taken under the dii'cction of Mr. Mackay, and 
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that in so far as tliey arc aware or chari>:e were honestly 
taken; tliat no atteni])t was made l)y any official of t^ie Rail¬ 
way Company lo infinence tlie vote of any of the n|ien who 
voted; that the results of the voting’ in each of the ballots 
were accurately and correctly tabulated and reporjed, and 
that thev make no charge that the actual taking of said bal- 
lots was done dishonestly or otherwise than in strict ac¬ 
cordance with ]\[r. !Mackay’s directions. | 

There is no evidence in the record that the instruction 


of ^Ir. IMackav with reference to the taking of both of the 
aforementioned secret ballots were not carried out hlonestlv. 
fairly, and impartially. Furthermore, plaintiffs conceded 
in the stipulation that, in so far as they knew, this |was the 
fact, and adduced no evidence to the contrary, wjiile de¬ 
fendants adduced the testimony of ^Ir. Hungerfordi, super¬ 
intendent of the defendant Railway, who took thci ballot, 
establishing that he had literally, honestly, fairly, and im¬ 
partially carried out Mr. i\[ackay’s instructions, j It ap¬ 
peared from the testimony of certain of plaintiffs’ \vit- 
nesses, however, who attended the conferences of ,tune 12, 
1930, October 24, 1930, and January 14, 1932, thiat they 
claimed to have protested orally at those conferences 
against the legal right of !Mr. Mackay to take sai(|^ secret 
ballots. The testimonv of Mr. ^lackav and of Mrl Emer- 
son conti’overts testimony of plaintiffs’ witnesses. | 

In addition, when plaintiff Brotherhood, through its Vice 

* * I 

President, ^Ir. Goff, appealed to the Board of Mediation 
against the action of ^Ir. Mackay its complaint was based 
on the claim that a majority of the persons whos(i names 
appeared on the seniority list had signed a petition 
118 in favor of plaintiff Brotherhood as representative 
of engineer employees; that the Committee jhad re¬ 
vised a joint agreement governing engineers, firemen and 
hostlers; and that the defendant Railway was about to 
recognize the defendant Brotherhood as such representa¬ 
tive. In this appeal to the Board of Mediation, uijder ex¬ 
press provisions of the Railway Labor Act, no suif'gestion 

was made that defendant Railway had no right to take a 

* ' 

secret ballot. ! 

While representatives of the plaintiff Brotlierhood 
claimed to have stated in conference that they wduld not 
participate in the taking of any ballot as directed I by Mr. 
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Mackav, nevertheless everv engineer in service as such on 
the day the ballots were taken voted in said ballot, and that 
all members of plaintiff Brotherhood, including the indi¬ 
vidual plaintiffs Baggarly and Hunt, who were in actual 
service as engineers at the time, voted in the secret ballot, 
taken Xovember 14, 1930, and the same is true with ref¬ 
erence to the secret ballot, taken on January 26, 1932, save 
and except that at that time the plaintiff J. B. Hunt was 
not working as an engineer and did not vote. It was also 
undisputed that all engineers who vote, including the in¬ 
dividual plaintiffs Baggarly, and Hunt, as aforesaid, voted 
in said ballots without making any protest of any kind, 
eithei* against the right of the defendant railwav to take a 
ballot at all, or against the exclusion of those who were 
not in actual service as engineers. There is no evidence 
in the record to show that any individual whose name ap¬ 
peared upoirthe engineers’ seniority roster, whether such 
individual was demoted to the position of fireman or fur¬ 
loughed out of the service, made any protest to the defend¬ 
ant Railwav against the taking of a ballot or against his 
exclusion from voting therein. 

The locomotive engineers on the defendant Railwav are 
governed bv one set of rules defining their duties and re- 
s|)onsibilities, and locomotive firemen are governed 
119 bv another and different set of rules defining their 
duties and res])onsibilities. The rates of pay for 
locomotive engineers ai*e higher than rates of pay for loco- 

motiv(‘ iircnieii: and tliei'e is a clearlv recognized distinction 

• * 

])etweeu these two classes or crafts of employees. It is the 
settled ])ractice in engine service upon defendant railway, 
as well as on other railways, that an individual (save a 
“hired” engineer) is fii*st em])loyed in such service as a 
fireman, and after a few vears of service as fireman, and 
u])on i)assing qualifying mechanical and other examinations 
h(‘ may b(‘ ])romoted to be an engineer, and his ])osition uf)on 
the list of engineei-s u])on the railroad, termed a seniority 
list, is determined by the date u])on which he performs his 
first service as an engineer. 

By the provisions of the working agreement between the 
employees and the carrier, engineers are ]:)ermitted to woi-k 

a fixed number of miles or davs in anv one month and the 

• • 

number of engineers to be regularly employed as such at 
any one time is detei-mined ])y frequent checking periods to 
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ascertain the number of miles or days worked by ekcli en- 
i^iiieer. If the traffic of the carrier requires the number of 
engineers working as such to exceed the maximuiii fixed 
miies or days, then additional engineers are addedj to the 
engineers' working list, such additional engineers| being 
taken from the qualified engineers then working as firemen 
in the order of their senioritv on the engineers’ selnioritv 

• C7> ^ V 

list. On tile other hand if the traffic is not sufficfent to 
enable the engineers working as such to work the maximum 
number of miles or days, then the number of engineers 
working as such is reduced and the youngest engineer or 
(nigineers in iioiiit of seniority upon the engineers’ l|ist are 
demoted to the ])osition of firemen. | 

As of July 1, 1932, there were 65 (72) qualified loco¬ 
motive engineers on the engineers’ seniority list of the de¬ 
fendant Railway. In February of 1928 there were 
120 approximately 72 qualified engineers on safd list. 

Xot long prior to said latter date, due to emergency 
conditions, it was necessary to promote to the position of 
(‘iigineer a number of men then employed as firenieh in or¬ 
der to have sufficient engineers to conduct the cai’rier^^’ busi¬ 
ness. Moreover since 1926 there has been a steadv decrease 
in the number of men regularly employed as engineers, and 
the number so employed at stated periods from 19261 to the 
])resent time is as follows: 

July 1,1926 . 7^ 

P''ebrnary, 1928 . 47 or 42 

November, 1930 . 33 

January, 1932 .32 

Julv. 1932 . 2^ to 24 


Of flio 65 men whoso names appear on the seniority ros- 
ter as of July 1, 1932, not moi*e than 48 are now employed in 
any capacity whatever by the defendant railway coihpany, 
and of those two are employed as outside hostlei*’s Helpers 
and the balance have been furloughed out of its sc^rvice; 
that in addition to the 32 engineers actually employed as 
such, who voted in the ballot taken January 26, 1932i there 
were 36 other employees on the seniority roster who were 
not at that time employed as engineers and who diid not 
vote in said ballot. Of the 36 men who did not vote lonlv 8 
wore at any time in the year, 1931, )‘egularly employed as 
engineers. Of these 8 only one was employed in that year as 
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an enginoor for a lon;»-er time tlian lie was employed as a 
fireman. Tlic remainin.i>- 7 all earned much lar 2 :er wages as 
firemen tlian thev did as engineers. Of the 28 who were 
not at any time in 19ol regularly employed as engineers 6 
were not atiany time in that year employed as engineers, 
either regularlv or in emergenev service, or otherwise. The 
remaining 22 performed emergency service as engineers 
for comparatively short periods of time, and the greatest 
amount earned bv anv one of these 26 as an engineer in 
that yeai* was $662.79, six earned between $100.00 
121 and $200.00 as engineers, five earned between $50.00 
and $100.00 as an engineer, and seven earned less 
than $50.00 as an engineer, while with but two exceptions 

all earned cpnsiderablv moi*e as firemen than thev did as 

« • 

engineers. 

The position of the plaintiffs is that the defendant Rail¬ 
way Company acted unlawfully and in violation of the Rail¬ 
way LaJ) 0 ]- Act in not ])ermitting engineers t(‘m]K)rarilv 
demoted to the position of firemen and then furloughed, 
wliose names still remain on the senioritv list of engineers 
and subject to call for service as engineers, to ]')articipate 
in file selection of representatives of the carrier’s engi¬ 
neers. aiul in conducting a secret ])oll to determine who 
should represent said engineers. 

Tliev urge that such demoted engineers and fui'loughed 
firemen are ‘tem])loyees” within the meaning of tlie Rail¬ 
way Laiioi* Act, and have sncli an ‘‘interest’' in “disputes” 
relating to rates of pay, rules and working conditions of 
tli(‘ engineers, as to entitle them to a voice in the selection 
of reiiresentatives of the engineers in such mattei's: and 
tliat the defemdant Railway Comi^any, ^liller and ^lackay, 
in not ])ermitting such “emidoyees” to vote foi* such rep- 
i-esentatives, and in not recognizing the representative 
selected by a majority of all such “employees” on the 
seniority list of engineers, have acted unlawfully: and that 
in taking the secret poll of January, 1922, over their pro¬ 
test, and in refusing to permit said employees to vote 
therein, committed acts of “interference,” “influence” and 
“coei*cion” within the meaning of the Railway T.abor Act, 
mid tlierel)y depi-ived plaintiffs of their valuable ])roperty 
rights, and therefore should be enjoined. 
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The contention of the defendants, in substance[ is that 
the Railway Labor Act does not give to persons who 
122 are qualified to perform service as locomotive engi¬ 
neers and whose names are on the senioritic list of 
the Railway Company as engineers, but who li^ve been 
demoted to and are working in the craft of locomotive fire- 
men, and those who have been furloughed and ar^ out of 
service, the right to vote for representatives of locomotive 
engineers; that it was not the purpose and intent of said 
Railway Labor Act that an employee actually working in 
the craft of locomotive firemen should vote for tl:Je repre¬ 
sentative of the craft of firemen and also at the sgiiie time 
to vote foi* the rO])resentative of the craft of locomotive 
engineers, and especially when the interest of sudh crafts 
may ])e in conflict; that when the correctness and aitthentic- 
ity of a petition signed by engineer employees of h carrier 
requesting a change in the designation of representatives of 
engineer employees in dealing with the carrier in tjhe mak¬ 
ing and interpretation of agreements relating to jrates of 
pay, rules, and working conditions of engineer en-iployees, 
is challenged by other em])loyees in engineer seryice, the 
Railway Labor Act does not prohibit the carrier fii*om tak¬ 
ing a secret ballot among such engineer employees! for the 
purpose of obtaining an authentic and correct exjoression 
of the will of such engineer employees in the choice!of their 
i-epresentativo, under fair, impartial and reasonable terms. 

The Railway La])or Act provides: 


“Section 151. * 


* 


Fifth. The term ‘employee’ as 


service 


used in this cha])tor includes every person in the 
of a caiu’ier (subject to its continuing authority to super¬ 
vise and direct the manner of i*endition of his service) who 
})erforms any work definod as that of an employeej or sub¬ 
ordinate official in the orders of the Interstate (Mmmerce 
Commission now in effect, and as the same inay be 
amended or interpi-eted by orders hereinafter entered by 
the commission: * * * Provided, however, ThAt no oc¬ 

cupational classification made by order of the Tilterstate 
('‘ommerce Commission shall be construed to define the 
crafts according to which railway employees may be or- 
<mnized by their voluntary action, nor shall the .iurisdic- 
tion or powers of such employee organization be regarded 
as in any way limited or defined by the po/wisions of this 
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chapter or bv the orders of the commission. * "" 
Section l;Vi * * * First. ^ * It shall be 


the duty of all carriers, their officers, agents, and em¬ 
ployees to exert every reasonable effort to make and main¬ 
tain agreements concerning rates of pay, rules, and work¬ 
ing conditions, and to settle all disputes, whether arising 
out of the ap])lication of such agreements or otherwise, in 
order to avoid any interruption to commerce or to the op¬ 
eration of any carrier growing out of any dispute between 
the carrier and the employees thereof. 

Second. * * All disputes between a carrier and its 

employees shall be considered, and, if possible, decided, 
with all expedition, in conference between representatives 
designated and authorized so to confer, respectively, by the 
carriei*s and by the employees thereof interested in the dis¬ 


pute. 

Third. * * * Re]')resentatives, for the inirposes of 

this chat^ter, shall be designated by the respective parties in 
such manner as may be provided in their corporate organi¬ 
zation or unincorporated association, or by other means of 
collective action, without interference, or coercion exer¬ 
cised by either party over the self-organization or designa¬ 
tion of representatives by the other.” 


While I do not deem it vcm-v material to the issues in this 

• 

(*ase whetheiMinder the ciiTumstances the taking of the 
l)allots was seerc't, or whether there was a pi’otest made to 
the secrecy of the ballots, or whether the ])laintiffs ac¬ 
quiesced or agreed that only engineers actually working as 
such at that time should be entitled to vote, T am satisfied 


from al! th(‘ evideiice that those present at the conferences 
did ac(|ni(‘sce oi* agree that only such engineei’s should be 


(‘iitith'd to a voic(‘ in the choice of their re]>res(mtativr*s to 


deal with the Hailwav in the ballot of Februarv, 1928, when 
said ])laintiff Brotherhood was first designated as the rep¬ 
resentative of such engineers, and when thev were further 


recognized by the ballot of 1930 to continue as such re])re- 
sentative: and that not until after the ballot of 1932, was 


there ever any protest as to the secrecy of the ballots, 
though the testimony on both of these questions is con¬ 
troverted. 


T am (‘onvinced that since 
of persons had signed two 


in two instances a number 
petitions requesting at the 
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124 same time that each of the Brotherhoods l^e desig¬ 
nated as the representative of the engineers, jthat the 

only fair and practical way in which to determine, the un¬ 
influenced will of the employees in that situation \i^as by a 
secret ballot. In view of plaintiffs’ stipulation and|the evi¬ 
dence in the case that such secret ballot was fairlv and 

I 

honestlv taken and the votes fairlv and accuratelv I counted 

• % » I 

and announced, I hold that none of the defendants thereby 

interfered with or exercised anv coercion or influence in the 

• 

selection of a representative by the engineer eipployees. 
Xor was the taking of the secret ballot in the situation, or 
in the manner of the taking thereof, a violation of tihe Rail- 

. i . 

way Labor Act. Of course the general practice of taking a 
secret ballot would not be approved. ! 

It is obvious that demoted engineers if actuallv Working 
as firemen are employees of the carrier. But in th0 view I 
take of the case it is unnecessarv to determine whether a 

« I 

fireman who has been furloughed out of the service and not 
pei-forming any work for or receiving any wages or pay 
from the carrier, though his name remains on the slenioritv 
list of engineers and is subject to call for serviqe as an 
engineer or fireman is an employee of the carrier w'^hin the 
meaning of the Railwav Labor Act. | 

Baggarly is now employed as an engineer and '^oted as 
sucli. Hunt a demoted engineer is now a fireman. Cooey 
was demoted from an engineer to a fii’eman and then fur- 
Iou 2 ‘]ied and is now out of the service. Hunt and Cooev are 

i •' 

holding senioi-ity rights on the list of engineers but are not 
employed as engineers. Hunt is employed as a fireman and 
Cooev is furloughed out of the service. Thev may pos- 

sihlv, if traffic and business increase substantially in the 

• *1 

futui'e, be re-employed as engineers and thus agaiJi raised 
to the engineer class. In the meantime, they bopi have 
their full representation under the Railwat Labor 

125 Act, full right to vote, of collective bargainiip^*, collec¬ 
tive action, and self-organization in the fireman class. 

If plaintiffs' ('ontention should ])i-(‘vail it would secure 
for firemen and furloughed firemen double vote anc^ double 
representation in two crafts and classes at once if tljiey hold 
seniority rights in both crafts. | 

The act deals with the y)resent status and the jpresent 
interests of an employee and not with potential future 
status and potential future interests. j 
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The words of tlie statiit(‘ the ‘‘employees thereof inter¬ 
ested in dispptes” means nothing more than those with the 
occupational classification concerned with the disputes. It 
means the same thing as the parties interested. An en¬ 
gineer alone is “interested in a dispute" between engineer 
employees and the carrier within the clear meaning of the 
act, just as firemen are “interested in a dispute” between 
firemen and tjie cariaer. Engineers alone are “interested” 
in any pro})osed change iti rules, rates of pay or working 
conditions of engineers, just as firemen are interested in 
l)roposed changes in rules, rates of i)ay and working condi¬ 
tions of firemen. 

I am of thOi opinion that only engineers actually engaged 
as such have.such an interest in the selection of a repre¬ 
sentative of engineers in matters relating to the making 
and maintaining of agreements, rules, rates of pay and 
working conditions of eiigineei* emjdoyees and that those 
persons who have been demoted from engineers to firemen 
and those so demoted and then furloughed out of the serv¬ 
ice, though their names are retained on the seniority list of 
engineers, are not so interested in such matters as to en¬ 
title them to a voice in the selection of a representative of 
engineers. 

The prayers of the bill are therefore denied and 
126 the bill will be dismissed with costs. 

, PEYTON GORDON, 

Justice. 

November 22, 

FluJ'nifjs of Fact and Conclusions of Laiv. 

Filed December 8, 1933. 


*■ 


This cause came on for hearing, and having been heard by 
this Court upon the bill of complaint of the plaintiffs, the 
answers of the several defendants, the evidence adduced 
before it on the merits, and the arguments of counsel 
thereon, and this Coui't being now sufficiently advised, does 
adjudge and find the following facts and conclusions of law. 


Findings of Fact. 

1. For 36 years, from 1892 to February 7, 1928, engineer 
employees of tJie Georgia Southern and Florida Railway 
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Company were represented by a Committee of the IBrother- 
hood of Locomotive Engineers for the purpose ol dealing 
with the railroad in conducting disputes, makingi and ne¬ 
gotiating schedules or agreements relating to ratefe of pay, 
rules, and working conditions, and in matters | relating 
thereto. 

2. Fi-om 1913 to the latter i)art of 1927, the two prother- 
hoods, the ])laintiff Brotherhood of Locomotive jFiremen 
and Enginemen, and the defendant Brotherhood pf Loco¬ 
motive Engineers, by an agreement between thcjmselves, 
dated ^lay 17, 1913, and known as the Chicago Joiilt Agree¬ 
ment, agreed that on any railway in the United States on 
which there was maintained a General Committed of each 
Brotherhood, the Brotherhood of Locomotive Engineers’ 
Committee should represent the engineers, and the Brother¬ 
hood of Locomotive Firemen and Enginemen’s Committee 
should represent the firemen, and until that agreement 

was abrogated in 1927, the Brotherhood pf Loco- 
127 motive Engineers’ Committee continued to represent 

the engineers on the Georgia Southern andj Florida 
Railway, not only by virtue of the designation the en¬ 
gineer em])loyees, but also by express agreement! between 
the two Brotherhoods. 

3. In the meantime, the Railway Labor Act was passed 

(May 20, 1920, 44 Stat. 577, 45 IT. S. C. 151-153) dnd gave 
legal significance to the right of each craft or clas^f of rail¬ 
road (Mnployees to designate representatives, for ithe pur¬ 
poses of the Act, by eollective action, ^Gvithout interfer- 
(*nce, influence, or co(‘rcion exercised” by the railrjjad over 
*‘the self organization, or designation of representative” 
of such cmft or class of employees. | 


4. Shortly after the abrogation of the Chica.d’O Joint 

Agreement conflict arose among the employees of the 
Georgia Southern and Florida Railway Company as to 
which Brotherhood’s Committee—that of the Brotherhood 
of Locomotive Engineers or that of the Brotheiihood of 
Locomotive Firemen and Phiginemen—should be defeignated 
as representatives of the engineers on the said railroad, 
and hence conflict developed between the two Brotherhoods 
as to this question. | 

5. On January 11, 1928, a petition was presented to Mr. 
C. D. Mackay, the official of defendant Railway Company 
designated to handle labor matters, signed by p9 indi- 
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viduals represent ini? tlieniselves as locomotive engineers 
employed by the Georgia Southern and Florida Railway 
Company, advising* that they desired to be represented by 
the Southern Railway General Grievance Committee of the 
Brotherhood of Locomotive Firemen and Enginemen, in the 
making of schedules or rates of i)ay, rules, working condi¬ 
tions, and in the liandling of all matters of adjustment for 
locomotive engineers. 


128 G. Thereu])on a conference in relation to said ])eti- 
tion was arranged and held in the office of IMr. Mac- 
kav in Washington, D. C., on Februarv 7, 1928, at which 
representatives of both Brothei*hoods were present and met 
with Mr. ^NFackay as i*e))resentative of the railroad. It was 
shown at this meeting that there was a total of 72 names 
upon the seniority list of locomotive engineers, not more 
than 47 of whom were at that time actuallv working as en- 
gineers, the i*est of whom had been either demoted to and 
were working as firemen or had lieen demoted to liremen 


and then furloughed from service from tlie firemen's class. 


The conference lasted several hours. 


during which a dis¬ 


cussion ensued in which .Mr .. P. Em(‘rson, rejiresenting th(‘ 
Brotherhood of Locomotivi‘ Engineei*s, raised th(‘ ([uestion 
as to who were entitled to vote for representation of en¬ 
gineers, and in response* to an iiKpiiry ])y .Mi*. Emerson as 
to whom Mr. .Mackay ilionghl should vote*. .Mr. .Mackay e‘.\- 
jiressed the opinion that that was a (piestion upon which 
there had b(‘e*n no controlling adjudication, but that liis ])er- 
sonal view was that onlv nu*n in actual service* as engineers 
should vote foi* e*ng*ineers’ r(*])re*sentation; that the law 
n(‘ver contenijilated that a man should vote* simultam*ouslv 
for representation in two classe*s at the same* time*; that men 
in actual servic(‘ anel not nu‘n back firing are the ones who 
should be ce)nside‘r(‘d in the matter. .Mr. Emerson said he 


agreed with him and that he woulel never agree to anv other 
basis for the choice of re])resentation of engineers. Mr. 
.Mackav then ask(*d .Mr. Tillerv, n‘prt*senting* tin* Brother- 
hood of Locomotive Firemen and Enginemen, what his opin¬ 
ion was and Mr. Tillery responded that it did not make any 
difference, that he had the authority (majority) either way. 


and upon checking of the list of names ipion said yietition 
it was determined that 32 of the 47 engineers in service as 


such had voted fo have the said Committee of the Brother- 
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hood of Locomotive Firemen and Eni>-ii|iemen as 
12;) such i'(‘j)i-(‘s(‘n1ativ(% and tlie said Lommittiee of the 
Brotlierliood of Locomotive Firemen and Fbiiinemen 
uijon such determination acc(‘])ted and undertook jsucli rep¬ 
resentation. I 

7. At tile conclusion of said conreiauice Mr. Macl^iy, in tin* 

pi’cseiice of Mr. P]nierson and Mr. Tillery and of jhe ])lain- 
tiff Baiigai'ly, dictated the letter of February 7, 19i28, to Mr. 
Kmersoii and Mr. Tillery, in which he said to tliem the fol- 
lowint>': | 

‘Mt haviiii^ develo])ed under the authority subndtted and 
as a result of this conference that a majoritv ojf the en- 
i>in(H‘rs who are (lualitied to pass upon the subj(‘ct| have un¬ 
doubtedly siii’nilied tlieir desire to chan<*-e theii- representa¬ 
tion and have Mr. Tillery re])resent them, this is |to advise 

vou that if yiv. Tillerv is dulv elected as the Lenefal Chair- 

« • • 

man of the* C. S. cV: F. Fni;‘in(‘(‘i's and w(‘ are so advi>^(‘d by th(‘ 

Secretarv under the seal of the Iodide to that elfecL we will 
* . . ' . ' ^ 
meet and deal with ^Ir. Tillerv upon the subject bf wages, 

rules and working conditions for the Locomotive 

on the G. S. & F., it being our understanding that hnder the 

existing situation it is our jilain and undoubt(‘d diuty so to 

do, such recognition to continue unl(‘ss and until we are ad- 

visi*d by a majority of the men (iualitit‘d to det(Mimine the 

(juest.ion that it is their desire* to change their rejiresenta- 

tion. * " * In closing let me say that it is with regret that 

the com])anv finds it necessary to jiass u])on this (igestion.” 

I 

I 

8. One of the princi])les relating to woi-king igiles and 
conditions of locomotive engineers and locomotivej* firemen 
which has been ap])roved by the plaintiff and c'^efendant 
Brotherhoods, and which is recognized and ado])t(hl by the 
management of most of the ])]-incipal i-ailroadt of the 
I'nited States, including the defendant Railway, aj| a work¬ 
ing rule and condition of locomotive engineers and locomo¬ 
tive firemen, is the principle of seniority, by which is meant, 
among other things, that when there is insufficientj railway 
traffic to re(piire the sei'vices as locomotive engineers of all 
locomotive engineers employed by a railway com])4ny those 
engineers whose employment is most recent and 'vj^lio have 
established seniority as firemen are demoted by thej railway 
company to the position of firemen in the order | of their 
juniority on the seniority list of engineers maint^ned by 


i 
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the ein])loyiii<;- i-ail\vay ('om])aiiy, and when so de- 
ni()l(‘d such cin])l(>yc(‘ is (anploycd l)y such railway 
company as a locomotive lii’cma]i under rates of pay, 
rules, and working,' conditions i;ovcrninix locomotive fire¬ 
men, and while so demoted such eni|)loyee, while retainini;- 
his seniority date as an eniiineer upon the roster of such 
company, is not employed as a locomotive engineer, does 
not receive the I'ates of pay of a locomotive engineer, and 
is not subject to the rules and working conditions governing 
the (*m))loym(*nt of lo(*omotive engineers, and does not })er- 
form anv work in the service of the I’ailwav as locomotive 
engineer. When the traffic of a railway coni])any increases 
in volume to r(Mprn-(‘ thc‘ s(‘rvic(* of more* (‘UgiiKHM's for tlu‘ 
actual operation of locomotives, the demoted em])loyees arc 
recalled l)y tlie railway company to o])(M-ate locomotives as 
locomotive (mgin(*ers in th(‘ ordei- of their seniority on the 
seniority roster of engineers maintained by the emjdoying 
1 ‘ailway company, and when so r(‘called such employees per- 
foimi work in tin* scu'vice of the rail wav as locomotive en- 
gineers, receive rates of pay of locomotive engineers, and 
ai‘(‘ subject to tin* rules and working conditions of the em- 
]iloyei’ goveiming locomotive (‘iigimnn's. 

By said ])rinci])le of seniority it is further meant, among 
other things that when the volume of traffic of a railway 
com|)any is insufficient to require the seiwices of any par¬ 
ticular persons employed as locomotive tirenien, whether 
or not demoted from former enqdoymeiit as locomotive en- 
gini‘(‘rs, such |)(‘rsons are cut off fi-om the service of said 
railway company as locomotive liremen in the order of their 
juniority on the seniority i-oster of locomotive firemen, and 
that when so cut off such former employees are entitled to 

be recalled to service as locomotive firemen bv the railwav 

• • 

coni})any in the order of their seniority on the seniority 
roster of locomotive firemen in ])reference to the employ¬ 
ment of i)ersons not tlu‘retofore em})loyed by such 
131 railway company as locomotive firemen. Demotion 
of a locomotive engineer to the ])osition of locomotive 
fireman, or chnnotion fi*om the ))osilion of locomotive^ fir(‘- 
man to the cut off list of those not employed, does not de¬ 
stroy the relative standing of sucli employee or foinner eni- 
])loyee on the seniority rosters of locomotive' liremen or 
locomotive engineers, unless such elemoteel or former em¬ 
ployee I'efuses te) i*es])onel te) the call for service as le)co- 
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iiiotiv’e or as locoinolivo fireman issued Id liim l)v 

^ I • 

the enijiloyiiii:: railway eomiiany. | 

J). The loeomolive eiig-ineei*s on the delVndaiU ludlway 
are governed by one set of lades defining tlieir dujies and 
res})oiisil)ilities, and the loeoniotive firemen are governed hx 
anothei- and different set of rules defining their didies and 
responsibilities. The fates of i)ay for locomotive ei^gineers 
are higher than i*ates of ])ay for loeoniotive firemen; and 
tliei*(‘ is a clearly recognized distinction between tl^ese two 
classes or crafts of employe(‘s. It is the settled practice in 
engine service u])on defendant Kailway, as well as bn other 
railways, tliat an individual (save a ‘‘hircHl" engineer) is 
first eni])loyed in such service as a fireman, and aftcjn- a few 
years of service as fireman, and u])on ])assing (iifdifying 
mechanical and othei- (‘xaminations, he may be j)^*onioted 
to be an engineer, and his ])osition iiiioii the list of ei^gineers 
maintained bv the railroad, termed a senioi-itv list, is de- 
termined by the date uiion which he ])(‘rforms his fi^-st ser¬ 
vice as an engineer. 

10. That such re])resentation of engineers on defendant 
Railway by plaintilf Brotherhood, transferred to jit from 
defendant Brotherhood as aforesaid, on February 7, 1928, 
continued without (tuestion until on or about A])ril *J9, 1930, 
when a petition signed hx 19 of the 33 engineers in| service 
as such on said date was ])i'esented to the manageilient re- 
(piesting a change in representation from the ('oni- 
132 niittee of the Brotherhood of Locomotive Firemen 
and Fnginemen to the Fommittee of the Brotherhood 
of Locomotive Engineers. Corresiiondence follokved in 
which Mr. L. B. Johnson, acting Chairman for the plaintiff 
Brotherhood in place of Mr. Tillery, took issue \^ith Mr. 
Mackay u])on the ])roposition that the only persoiis qual¬ 
ified to jiass upon the reiiresentation of engineer enpiloyees 
were those in actual service as such, and claimed that Mr. 
Tillery’s recollection did not agree with i\Ir. Macka^^’s, and 
in which con-espondence Mr. Mackay, on the othei* h^iid, in¬ 
sisted that the plaintiff Brotherhood had so agreed at the 
conference of February 7, 1928, and cited the subsequent 
correspondence as corroborative. A conference then fol¬ 
lowed on June 12, 1930, in Mr. Mackay’s office, at which it 
developed that a few of the men who had signed Mr. Smith’s 
petition requesting representation by the defendant 
Brotherhood had also signed another petition in favor of 
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the plaintiff Brotherhood. Further time was requested by 
representatives of defendant Brotlieiliood, and a new peti¬ 
tion, sii?ned bv 19 out of .‘U men workinu- as en<>'ineers was 
sent to Mr. Maekav, and tliis was I’ollowed bv a eont'erence 
in Mr. .MaekayV otlica* on ()etobi*r 24, 19.S0, ])otW(‘(‘n r(*))r(*- 
sentativvs of said Itailwav and both Brotlun-lioods, at wliicli 
a eonti'oversy arose over two sii;-natures upon said ])etition, 
which conti'oversy was not i-econciled at said confertmce. At 
tliis confei‘enc(‘, as well as at tin* conference of Juiu* 12,19.‘>(), 
])laintiff Bi'otlun'liood took thi* position that in deterniinini*’ 
the repres(‘ntation of (*ni»in(‘(*rs all individuals whose names 
app(*ar(‘(l on, the s(*nioi*ity I'ostei* of enii'iiuHM's should b(‘ con¬ 
sidered as (jualified to vot(‘ for the choice* of eni 4 in(‘(‘rs' i'(‘p- 
I'esentatives; and refus(‘d to concede that they had aji’i'eed to 
any other basis, while* Mr. Mackay insisteel that all ])arties 
had aii’re*(‘d on Februarv 7, 192S, that onlv those iu ac- 
tual se*rvie*(* as eni*ine*e‘rs, anel ne)t the* me*n who were* 
13o back lirinii’, would be considereel as ejualifieel te) pass 
u])e)n this epiestion. This was likewise the ])osition 
of .Mr. Emerson, re])re*sentini»- the elefendant Brotherhooel. 
That there‘aftei- the* managenie*nt of saiel railroael took a 
see-ret ballotianie)ni>‘ the engineers in actual service as such 
to eleterniine which organization had the majority vote; that 
saiel ballot was taken with the consent anel acquiescence* of 
the representatives of both Brotherhoods, e*xce])t that the 
Brotherhood' of Locomotive Firemen anel Enginemen ob- 
jected only upon the ground that said ))allot was limited to 
the)se* em])loye*e‘s in actual service as emgineers, anel that 
both Brotherhooels have conceeleel that such secret ballot 
was fairlv anel honestlv taken, and that the vote was fairlv 
and accuratelv counted and announced; that iu such situ- 
ation said secret ballot was a fail* and pi'actical way in 
which to elete*i‘mine the* will of saiel engine*e*r enqiloyees; that 
saiel secre*t balle>t resulteel in a vote of 18 to 17 in favor of 
the Committee e)f the Brotherhooel of Locomotive Firemen 
anel Enginenien, anel saiel ('ommittee continueel with the 
i*e])resentation as aforesaiel. 

11. That there*after, on or abe)ut the Kith elay of Xe)vem- 
ber, 1931, another pe*tition was ])r(*sente*el te) the* manage¬ 
ment of said raili'oael signed bv lb of the 2(5 men then in 
service as engineers, requesting that rei)re*sentatioii be 
changeel to the Committee of the* Bre)the*rhe)e)d e)f Locome)- 
tive Engineers; that thereafter, on or about January 14, 


GA. SOUTHERN AND FLORIDA RAILWAY CO. 


113 


1932, at a conference held in Chicago, Illinois, between rep¬ 
resentatives of all ])arties, representatives of the Brother¬ 
hood of Locomotive Firemen and Enginemen questioned the 
authenticity of said petition, without, however, making any 
specilic objection thereto; that thereupon the railway man¬ 
agement notified all parties it would be necessary to fake 
another secret ballot to determine the choice of | the em¬ 
ployees interested, and stated that the practice pre- 
134- viously adopted would be adhered to, and tjhat only 
those men in actual service as engineers woulti be per¬ 
mitted to vote; that the Brotherhood of Locomotive jFiremen 
and Enginemen again objected to such limitation bht other¬ 
wise made no objection to the taking of said ballot; that 
thereafter a secret ballot was taken as of Januarv 25, 1932, 
on which date there were 32 men in service as ehgineers; 
that 21 votes were cast in favor of the Committc^e of the 
Brotherhood of Locomotive Engineers for repres^entative 
of the engineer employees, and 11 votes were cast jin favor 
of the Committee of the Brotherhood of Locomotilve Fire¬ 
men and Enginemen; that both Brotherhoods have Conceded 
that such secret ballot was fairly and honestly tajcen, and 
that the vote was faii-lv and accuratelv counted i'and an- 
nounced; that in such situation said secret ballot was a fair 
and practical way in which to determine the will| of said 
engineer employees. | 

12. That each and every engineer in service on the day 
the aforesaid ballots were taken voted in said ballots; that 
all members of plaintitY Brotherhood of Locomotive Fire¬ 
men and Enginemen, including the individual ]:ilaintiffs 
Baggarly and Hunt, who were in actual service as engineers 
at the time, voted in the secret ballot taken in November, 
1930, and that the same is true with reference to the secret 
ballot taken in January, 1932, save and except thaj; at that 
time the plaintiff J. B. Hunt was not working as an engineer 
and did not vote; that all engineers who voted, including 
the individual plaintiffs Baggarly and Hunt as aJ^oresaid, 
voted in said ballots without making any protest of any 
kind either against the right of the defendant Railway to 
take a ballot at all or against the exclusion of thpse who 
were not in actual service as engineers; that nc^ person 
whose name appeared upon the engineers’ seniority roster, 

8—6201a 
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wiiotlior such individual was demoted to the position 
Ido of fireman or furloimhed out of the service, made aiiv 
l)rotest to the defcaidant liailway airainst the takiipu- 
of a ])allot or against liis exclusion from voting therein. 

Id. That thereafter, on or about February d, 19d2, tlu‘ 
Railway management advised ]>laintiff and defendant 
l^rotherhoods that ])ursuant to the result of said ballot the 
management would turn tlie representation over to the Com¬ 
mittee of the Brotherhood of Locomotive Engineers as of 
.Mai-ch L 19d)2. On or about February 24, 19d2, the ])laintiff 
Brotherhood lil(‘d a i)etition invoking the intervention of the 
Cnited States Boai*d of Mediation, pursuant to the provi¬ 
sions of th(‘ Khiilway Lal)or Act. The appeal to the Boai'd 
of .M(‘diation proving abortive, the ])laintiffs filed their bill 
of com])laint. When plaintiff brotherhood, through its Vic(‘ 
Fi'esident, Mr. (Joff, a])pealed to the Board of Mediation 
against the action of Mr. Mackay, its complaint was based 
on the claim that a majority of the persons whose names 
ai)peared on the seniority list had signed a petition in favor 
of ])laintiff I>roth(‘rhood as rei)resentative of engineer em- 
})loyees; that the Committee had revised a joint agi-eenumt 
goV(‘rning (mgineers, firemen and hostlers; and that tlte 
defendant Khiilwav was about to recognize^ the. defendant 
Brotherhood as such representative. In this a|)peal to the 
Board of .Mediation, under express jirovisions of the Kail- 
wav Labor Act, no suggestion was made that defendant 
Railway had no right to take a seci*et ballot. 

14. When this suit was brought and after defendant 
Brotlnnliood had been made a party, a stii)ulation was 
mitered into between all of the plaintiffs and all of the 
defimdants whereby it was agreed that the chang(‘ of re])re- 
sentation would not be made in accordance with the an¬ 
nounced intention of Mr. Mackay's letter of February 2, 
19d2, but that the status (pio would be maintained, pending 
the hearing and determination of this suit by this Court, 
and by i*eason of that stijiulation the defendant Kail- 
ld() way Company has not turned the representation over 
to defendant Brotherhood, and plaintilf Brotherhood 
has been, U]) to the time of entering of tinal decree hertln, 
continued as the ofiicially recognized representative of tlu* 
engineer em])loyees pending the final determination and 
result of this suit. 

1"). By the ])rovisions of the working agreement between 
the employees and the carrier, engineers are permitted to 
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work a fixed minimum and maximum number of miles or 
days in any one month, and the number of engineers to be 
regularly employed as such at any one time is determined 
by frequent checking periods to ascertain the member of 
miles or days worked by each engineer. If the of 

the carrier requires the number of engineers working as 
such to exceed the maximum fixed miles or days, jthen ad¬ 
ditional engineers are added to the engineers’ wording list, 
such additional engineers being taken from the qualified 
engineers then working as tiremen in the order |of their 
seniority on the engineers’ seniority list. On tljie other 
hand, if the traffic is not sufficient to enable the engineers 
working as such to work the minimum number of miles or 
days, then the number of engineers working as such is re- 
duced and tlie youngest engineer or engineers in ipoint of 
seniority upon the engineei's’ list are demoted td the po¬ 
sition of fireman. | 

IG. All those present at the conference of Feb^mary 7, 
1928, including tlie representatives of plaintiff Brother¬ 
hood, acquiesced or agreed that only engineers ih actual 
service at the time as engineers should be entitled tj) a voice 
in the choice of engineers’ representative to deal [with the 
Railway Com])any and asqttiesced or agreed in thisi basis of 
determining the majority’s choice of such representative in 
the February, 1928, conference, when said plaintiff Brother¬ 
hood was first designated as the representative; of said 
engineers and when thev were fuidher recognized bv 
137 the ballot of 1930 to continue as such representative. 
It was not until after the ballot of 1932, and after 

; I 

the mediation had failed, and for the first time in the com- 
]jlaint liled in this suit, that there was ever any protest as 
to the secrecy of the ballots. | 

17. In the light of all the circumstances disclose^ by the 

evidence in this case, the only fair and practical] way in 
which to determine the uninfluenced will of the eijiployees 
in that situation was by a secret ballot. The secret ballots 
in each instance were fairly and honestly taken jand the 
votes fairly and accurately counted and announcfed, and 
none of the defendants as a matter of fact interfered with 
or exercised any coercion or influence in the selection of 
representatives by the engineer employees. I 

18. Throughout the controversy involved in this cause of 
action the defendant, Georgia Southern and Florida Rail- 
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way ('om})anny, and the individual defendants, H. W. Miller 
and C\ D. Maekav, either individuallv or actin<>' in concert, 
have not in anvwise acted dishonestlv or otherwise than in 
i^ood faith i'(‘s})octinii- all classes of eni])loyees of tl-e sai<l 
defendant Ihulway Company and to the Brotherhood of 
Locomotive .Firemen and Em»inemcn and to the Brother- 


hood of Locomotive Engineers. 

19. That (dark Hungerford, Sui)erintendent of the d(‘- 
fendant Bailway Company, who was selected with the con¬ 
sent of all the parties in interest to supervise the taking of 
the said ballots, conductt‘d the said ballot honestlv, fairlv 
and im])ariially, and in accordance with th(‘ dir(‘Ctions of 
the defendant, C. I). Mackay. 


Conclusions of Law. 


I'pon 
law: 


th(‘ for(*going facts it 


is concluded as mattcu* of 


L‘)8 1. None of the defendants has in anvwise inter- 

fered with, influenced, or coerced, or exercised or 
threatened to exercise anv interference, influence or coer- 
cion, over the self-organization or designation of re])i‘es(‘n- 
tatives by the engineer emjjloyees on defendant Kailway. 

2. The Kailway Labor Act does not give to persons who 
are qualified to perform service as locomotive engineers 
and whose names are on the senioritv list of the railroad as 
engineers, hut who have been demoted to and are working 
in the ci-aft of locomotive firemen, or those who have been 
demoted to (iremen and then furloughed and ai-e out of 
service, the right to vote for re])resentatives of locomotive^ 
engineers. It is not the purpose and intent of the Railway 


I^abor Act that an employee working in the craft of loco¬ 
motive firemen should vote for the representative of the 
craft of firemen and also at the same time vote for the 
representative of the craft of engineers, es])ecially since 
the interests of the two crafts mav be in conflict. The Kail- 
way Labor .\ct deals with the present status and the present 
interests of an employee and not with potential future' 
status and potential future interests. 

3. As applied to locomotive engineers, the phrase “em¬ 
ployees thereof interested in the dispute” as used in the 

said Railwav Labor Act relates to and includes onlv engi- 

• * « • 

neers engaged in actual service as engineers, and does not 


I 
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include or relate to persons who have been demotbd from 
the position of locomotive engineer to locomotive jfireman, 
or to those so demoted and then furloughed out of the 
service. ' 

4. Within the meaning of said Railway Labor i^ct only 
locomotive engineers actually engaged as such ha\^e an in¬ 
terest in the selection of a representative of loqomotive 

engineer employees in matters relating to tliej making 

139 and maintaining of agreements, rules, ratesj of pay, 
and working conditions of locomotive Engineer 

employees. | 

5. Within the meaning of said Railway Labor A|ct those 

])ersons whose names are on the seniority list of locomotive 
engineers but who have been demoted from position of 
locomotive engineer to locomotive lireman, or having been 
so demoted are furloughed out of the service, have i^o inter¬ 
est in the selection of representative of locomotive (jngineer 
(‘inployoos in matters relating to tlie making and main¬ 
taining of agreements, rules, rates of ])ay and working 
conditions of engineer employees. j 

f). L'^pon the evidence adduced, the taking of secret bal¬ 
lots bv the Georgia Southern and Florida Railw^v man- 
ng(‘ment in November, 1930, and January, 1932, Wc^s not a 
violation of the Railway Labor Act, but was a faijr, prac¬ 
tical, proper and legal method of ascertaining the choice of 
said Railway’s locomotive engineer employees. | 

7. Tn view of the circumstances under which th^ secret 
ballots were taken, and the manner of the taking jthereof, 
as disclosed bv the evidence, I find that the taking! of said 
secret ballots was not in violation of the provisions of the 
Railwav Labor Act. 

8. I hold that the words of the Railwav Labor Act, ‘‘ein- 

ployees thereof interested in the dispute,” mean jiiotliing 
more than those individuals within the o(‘cupaliona|l classi¬ 
fication concerned with the disputes; it means tlie same 
thing as the parties interested. i 

9. It is mv conclusion that an engineer alone isi'Gnter- 
ested in the dispute” between engineer employees |and the 
carrier, within the clear meaning of the Railway Labor 
Act, just as firemen are ^‘interested in the dispute” between 

firemen employees and the carrier, and that engi- 

140 neers alone are “interested” in proposed chhnges in 
rules, rates of pay, and working conditions pf engi- 
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neers, just as firenien are iiitcresled in proposed changes in 
rules, rates of pay and working conditions of firemen. 

10. It is mv conclusion that onlv engineers actuallv en- 
gaged as such have an interest in the selection of the repre¬ 
sentative of engineers in matters relating to the making 
and maintaining of agreements, rules, rates of pay and 
working conditions of the engineer employees, and that 
those persons who have been demoted from engineers to 
firemen, and those persons who are demoted and then fur¬ 
loughed out of service, although their names are retained 
on the senioritv list of engineers, are not so interested in 
the making and maintaining of the agreements aforesaid as 
to entitle them to a voice in the selection of a representative 
of engineers. 

cr* 

11. Upon all the evidence no violation or threatened 

violation of the Kailwav Labor Act bv anv of the defend- 

• • • 

ants has been established. 

12. There is no equity in the bill and the prayers thereof 
should be denied and the bill dismissed with costs. 


Bv the Court 


Dec. 8, 193:1. 


PKYTOX GORDON, 

Justice. 


Decree. 


Filed December 8, 193:1. 


This cause came on for hearing, and having been heard 
by this Court upon the bill of c()m])laint of the plaintiffs, 
the answers of the several defendants, the (‘vidence adduced 
before the Court on the merits; and thereupon after 
141 argui.nent by counsel and consideration by the Court, 
it is, this 8t*h day of December, 19:i3, by the Court, 
Adjudged, ordered and decreed. That the prayers of the 
bill of complaint be and they hereby are severally denied, 
and the bill jof complaint be and it is hereby dismissed, 
with costs. 

Bv the Court: 

PEYTON GORDON, 

Justice. 
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Noiation of Appeal. \ 

r rom the above decree all the plaintiffs liereinj note an 
appeal to the Court oi Appeals of the District of Columbia 
in open court, which appeal is hereby allowed, land the 
penalty of their bond in appeal for costs is hereb\^ fixed at 
One Hundred ($100) Dollars, or if a cash deposit jis made, 
the amount of said deposit is hereby fixed at Fitlty ($50) 
Dollars. I 

PEYTON GORDOk, 


Memoranda. 

December 27, 1933.—$50 deposited in lieu of jbond on 
appeal. Statement of Evidence filed. 


Asslpnmenf of Errors. 
Filed February 8, 1934. 


* 


« 


i * 


Come now the ])laintiffs in the above-entitled cas0 and file 
the following* Assignment of Errors upon which (hey will 
rely in the prosecution of the appeal to the Couijt of Ap¬ 
peals of the District of Columbia from the decree 
142 of this Court filed and entered on the 8th day of 
December, 1933: | 

I 

j 

I. Errors of Law. | 

1. The Court erred in dismissing plaintiffs’ billj of com- 

])laint. 1 

2. Tlie Court erred in not granting the prayers of said 

bill of complaint. i 

3. The Court erred in failing to grant the injunction 

prayed for in the bill of complaint. I 

4. The (murt erred in concluding (Conclusion! of Law 
No. 2) that the Railway Labor Act does not give td persons 
who are qualified to perform service as locomotive engi¬ 
neers and whose names are on the seniority lists of the 
railroad as engineers, but who have been demoted to and 
are working as locomotive firemen, or those who hdve been 
demoted to firemen and then furloughed, the righ( to vote 
for representatives of locomotive engineers: that |it is not 
the pur])ose and intent of said Act that any Employee 
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working as locomotive lircman should vote for the re})re* 
sentatives of the firemen and also at the same time for 
representatives of the engineers. 

5. The Co^irt erred in concluding (Conclusions of Law 
3 and 9) that the phrase ‘‘employees thereof interested in 
the dispute”, used in the Railway Labor Act, relates to and 
includes only engineers engaged in actual service as engi¬ 
neers, and does not include or relate to iiersons who have 
been demoted from the position of locomotive engineer to 
locomotive fireman, or to those persons so demoted and 
then furloughed. 

6. The Court further erred in concluding (CoiK'lusions 
of Law 4, 5 and 10) that, within the meaning of the Railway 
Labor Act, onlv locomotive engineers actuallv engaged as 
such have an interest in the selection of a ro]n*esentative 
of locomotive engineer em])loyees in matters relating to the 

making and maintaining of agreements concerning 
143 rates of pay, rules and working conditions of locomo¬ 
tive employees; and those engineers on the seniority 
list of engineers who have been demoted to positions of 
firemen, or furloughed, have no such interest. 

7. The Court erred in failing to conclude that idaintiffs 
Baggarly, Hunt and Cooey and all those other ])ersons 
whose names appear upon the seniority lists of engineers 
of defendant Railway and who are subject to call by de¬ 
fendant Railway to operate locomotives have, under the 
Railway Labor Act, an interest, and are entitled to a voice, 
in the selection of representatives to make and maintain 
agreements relating to the rates of pay, rules and working- 
conditions of the engineers on defendant Railwav, and to 
handle other matters in which said engineers are interested. 

8. The Court erred in failing to conclude that the Rail¬ 
way Labor Act gives to ])laintiffs Alvah C. Baggarly, Jeff 
B. Hunt, and Edward W. Cooey, and to all those other i)er- 
sons whose names a])pear on the seniority lists of engineers 
of defendant Railway, and who are subject to call by the 
defendant Railway to operate locomotives, the right to 
designate their choice of representatives of the engineer 
employees of defendant Railway in such manner as may be 
y)rovided in their unincorporated associations oi* by other 
means of collective action chosen by them, without inter¬ 
ference, influence or coercion exercised by defendant Rail¬ 
way or its employees or agents over such designation. 
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9. The Court erred in coiieliidiiig* (Conclusions Law 1) 
that none of the defendants has in anywise interfered with, 
influenced, or co(‘rced, or exercised or threatened to exer¬ 
cise any interference, influence, or coercion, ovei* tlie self 
orii’anization or desii*nation of representatives byj the engi- 
neei* eni])loyees on defendant Hailway. | 

144 If). The Court erred in failing to conclude that de¬ 
fendant Hailway and defendants Charles j). INIackay 

and Ileiirv W. .Miller, and each or all of them, ilnterfered 
with, influenced, and coei*ced, and have exercised,!and have 
threatened to exercise, interference, influence, oij coercion 
o\'er tlu‘ s(‘ir oi’gauizatiou or designation of re])rejj^entatives 
by the engineer eni])loyees of defendant Railway: | 

A. By refusing to recognize, as the representatjive of the 

engineer em])loyees, the rei)resentative selectejl, in the 
nianner i)rovided by the em])loyees themselves, Inj a major¬ 
ity of the engineer em])loyees on the engineers’| seniority 
lists, and subject to call for service as engineeirs by de¬ 
fendant Hail wav; i 

• _ i . . 

B. ]>y conducting two si'cret [)olls without the J)articipa- 

tion in the management thereof of plaintitT and d^'fendant 
J^rotluM'hoods; | 

C. By permitting to vote in the two secret f)olls con¬ 

ducted by said defendant only those engineer ^nnployees 
actually o])erating locomotiv’es at the time said jiolls were 
conducted and l)y refusing to ])ermit to vote in said ])olls 
])laintit‘fs Edward AV. Cooey and Jeff B. Hunt aiujl all those 
othei’ i)ersons whose names appear on the seni^)rity lists 
of engineei's on defendant Railway and who wefe subject 
to call for service as engineers, and who were, at the time 
said polls W(*re conducted, demoted to positions of tirenien 
or furloughed. I 

The Court further erred in failing to conclude that 
defendant Railway and defendants Charles I). M:ju*kay and 
Henry AV. .Miller, and each of them, still threateii to e.xer- 
cise interference, influence or coercion ovt‘r the splf organ¬ 
ization or designation of i-epres(‘ntativds by the 

145 engineer employees of defendant Railway]: 

A. By refusing to recognize, as the representative 
of the engineer employees, the re])resentative selected, in 
the manner i)rovided liy the employees themselves, by a 
majority of the engineer employees on the engineers’ sen- 
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iority lists, <ni<l sul)jt*ct lo call Tor service as eiij^’iiieers by 
defendant Raihvav; 

B. By threateniiii** to recognize, as the representative of 
the engineer employees of defendant Railway the represen¬ 
tative selected in the secret poll conducted by said defend¬ 
ants in wliich all those persons whose names appear on the 
seniority list of engineers and who were subject to call for 
service as engineers wore not permitted to vote ])y said 
defendants. 

11. The Court erred in concluding (Conclusions of Law 
0 and 7) that upon the evidence adduced, the taking of 
secret ballots, bv the defendant Railwav management in 
Xovember, 19.>0, and January, 19.‘)2, was not in violation of 
the Railway Labor Act, but was a fair, practical, proper, 
and legal metliod of ascertaining the choice of said Rail¬ 
way’s locomotive engineer employees. 

12. The Court erred in concluding (Conclusion of Law 

11) that upoiiiall the evidence, no violation or threatened 

violation of the Railwav Labor Act bv anv of the defendants 

• • • 

has been established. 

13. The Court erred in failing to conclude that upon the 
evidence adduced, the defendant Railway, and defendants 

Charles D. Mackav and Henrv Watkins Miller have violated 

• ♦ 

and threaten further to violate the Railwav Labor Act in 
that said defendants have exercised, and threaten further 
to exercise, interference, influence or coercion over the 
designation of representatives of those employees of de¬ 
fendant Railway interested in the rates of pay, rules, 
146 working conditions and other matters pertaining to 
engineers, and in that said defendants have refused 
and still refuse to r(‘cogiiiz(‘, as Ihe ro])resentatives of the 
engineer em])loyeos on defemdant Railway, rein'csentatives 
selected by a majority of those persons interested in said 
matters pertaining to engineers. 

14. The (V)urt erred in concluding (Conclusion of Law 

12) that there is no e(iuity in the bill, that the prayers 
thereof should be denied and the bill dismissed with costs. 


II. Errors of Fact. 

15. The Court erred in including in the Findings of Fact 
the facts stated in Findings 1 and 11, which facts are im¬ 
material and irrelevant, and have no bearing upon the 
issues to be decided. Their inclusion in the ITncIings of 
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Fact would indicate that the Court gave weight to| them in 
reaching its decision. The error is Iherefore prejudicial. 

16. The Court erred in finding (Finding of Fact 6) that 
at the conference held in Mr. ^fackav's office in '\Vashing- 
ton, D. C., on February 7, 1928, Mr. Mackay a^iked Mr. 
Tillery, representing the Brotherhood of Locomotive Fire¬ 
men and Enginemen, what his opinion was as jto what 
engineer employees should be entitled to vote, and that 
]\Ir. Tillery responded that it did not make any difference; 
that he had the authority (majority) either way. | 

17. The Court erred in Liiling to find that the fbllowing 
occurred at the February 7, 1928, conference: Mr. ^^Imerson 
stated that some of the signatories of the ])etition pre¬ 
sented by plaintiff Brotherliood were not actual|ly o])er- 
ating locomotives at the time, and that, in his io])inion, 
only those persons actually operating locomotivej? should 

be heard in the selection of the representatives of the 
147 engineers; ^Ir. ^Mackay stated, in effect, that it was 
not necessarv at that time to determine iwhether 

• ^ i 

demoted or furloughed engineers should be allowed to 
])articipate in the selection of engineer representa|;ives. 

18. The Court erred in failing to find that the Iquestion 
of whether only those engineers actually operating! locomo¬ 
tives were entitled to a voice in the selection of representa¬ 
tives of the engineers was not settled at the conference of 
February 7, 1928 and that the Committee of the Iplaintiff 
Brotherhood was recognized as the representathje of the 
engineers bv defendant Mackav and defendant iRailwav 
without anv determination of the electorate to bej used in 
future controversies over representation of engineers. 

19. The Court erred in finding (Finding of Facj 8) that 

a locomotive engineer, when demoted to a positioii of fii*e- 
man, is no longer an engineer employee and is no! sulyject 
to the rules and working conditions governing thejemploy- 
iiKMit of IcK'omotive (‘ngiiK'crs. j 

20. The Court erred in finding tliat locomotive i firemen, 

, i . 

when furloughed, are ‘‘former” employees of a carrier. 

21. The Court erred in failing to find that all tljose per¬ 

sons whose names ai)pear on the seniority lists |of engi¬ 
neers of defendant Railway, when demoted to a pc^sition of 
fireman, or when furloughed: | 

A. Continue, until discharged, to be engineer employees 
of the defendant Railway; I 
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B. Arc considered to lie engineer eniployces oi' defendant 
Railway by defendant Railway and by i)laintilT and de¬ 
fendant Brotherhoods; 

C. Are subject to call by defendant Railway to operate 
locomotives, and are further subject to the continuing 
authority of defendant Railway to supervise and direct the 

manner of rendition of their services; 

148 Ih Are subject to, and affected by many of the 
rules and working conditions of locomotive engi¬ 
neers, including those rules and working conditions |)er- 
taining to calls foi- service, senioritv ri^-hts, matter of dis- 
cipline, the determination of grievances and complaints, 
promotion and demotion, the addition and subtraction of 
engineers fi-oin tin* active woi'king list of engineers, assign¬ 
ments of work, and otlun’ similar matters. 

22. The ('oiirt erred in failing to find that those ])ersons 
whose names appear on the seniority lists of engineers of 
defendant Railway who have been demoted from service as 
engineers to tiring service or furloughed, and who are sub¬ 
ject to call for service as engineers, have both jiresent and 
future interests in the rates of pay, rules, and working con¬ 
ditions of engi,iKH*rs; that they have a jiresent interest in, 
among other things, the rules governing promotion and 
demotion of engiiU‘ers, calls of engineers for service, sen¬ 
ioritv riii'hts, the duration of contracts between the eiigi- 
neers and the railwav management; the addition and sub- 
traction of engineers from the active working lists of engi¬ 
neers; the determination of grievances and complaints, and 
in other similar matters; that they have a future interest, 
as engineers entitled, bv virtue of their senioritv rights, to 
return to engine service, in the engineers’ working condi¬ 
tions, their rates of |)ay, assignments of work, calls for 
engineering service, and leaves of absence. 

22. The Court erred in finding (Finding of Fact 10) 
that said secret ballot of November, U).‘)0, was taken with 
the consent and acMjuiescence of the I’epresentatives of both 
Bi’otherhoods excejit that the Brotherhood of l..oconiotive 
Firemen and Fnginemen objected only upon the ground 
that said ballot was limited to those enpdoyees in actual 
service as engineers. 

24. The (’ourt erred in finding (Finding of Fact 11) that 
at the conference held in Chicago on or about Jan- 

149 uary 14, 1932, plaintiff Brotherhood made no objec¬ 
tion to the taking of said proposed secret ballot 
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except to the limitation of the voters therein to thpse men 
in actnal service as engineers. ! 

25. Tile Court en-ed in finding* (Finding of hjact 16) 

tliat it was not until after the ballot of 1932, aiid after 
mediation had failed, and for the first time in t|ie coni- 
])laint filed in this suit, tliat there was ever any prjotest as 
to the secrecv of the ballots. j 

• I 

26. Tile Court erred in failing to find that at thel confer- 
(‘iices of dune 12, 1930, Octolier 24, 1930, and Jam|iary 12, 
1932, representatives of the ])laintiff Ilrotherhopd ])ro- 
tested that tlie defendant Kailwav and defendant IMackav 

• I • 

had no right to conduct a secret poll of the engineers on 
defendant Railway on the ground that the taking |of such 
poll by the railway management was contrary to thb intent 
and pur])ose of the Railway Labor Act. ! 

27. The (k)urt erred in linding (Findings of Fapt 10, 11 

and 17) that in the situations existing in Xovemb|^r, 1930 
and in January, 1932, the taking of secret ])allot}> was a 
fair and practical way in wliich to determine thel will of 
said engineer enpdoyees. ! 

28. The Court erred in failing to find that in the conduct 
of said se('ret polls, defendant .Mackay and defendajit liail- 
way, over the ol^-jection of representatives of the plhintiffs, 
decided that only those engineers in actual service^ on the 
day selected by the railway management for the b^illoting 
could vote for re])reseutatives of the engineers, and that 
said defendants conducted two secret ])allots in the man- 
agenumt of which the representatives of the engineers did 
not partici]>ate, and in which tlu‘ said defendants jrefused 
to ])ermit engineers demoted to ])ositions of (iremen, or 

furloughed, to ballot. 

150 29. The Court erred in failing to find that the 

first time the (luestion of the voting rights df those 
engineers whose names appear on the seniority lists of 
engineers and who are subject to call for service engi¬ 
neers, ])ut who have been demoted to positions as foremen, 
or furloughed, made any diffei*ence with respect to which 
organization should re])resent the engineers, was iln May, 
1930; and that, from May, 1930 up to the presentj repre¬ 
sentatives of plaintiff Brotherhood have consistenjly and 
continuously protested that all the engineers on the sen¬ 
iority lists of engineers and subject to call for seilvice as 
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engineers by defendant Kailway are entitled to vote for 
representatives of the engineers on defendant Railway. 

.’>0. The Court erred in finding (Finding of Fact 17) that 
none of the defendants interfered with or exercised any 
coercion or influence over the selection of re])resentativ’es 
by the engineer employees. 

31. The Court erred in failing to find that defendant 

Kailwav and defendant Charles I), ^lackav interfered with, 

• • 

and exercised coercion and influence over the sele<*tion of 
representatives by the engineer eni])loyees: 

A. By permitting only those engineers in actual service 
on a day selected by the said defendants to ex])ress their 
choice for re])resentatives of the engineers; 

B. Bv conducting two secret ballots in the managemeiU 
of which the representatives of the (‘ngiiieers did not 
participate; 

C. By refusing to ])ermit those engineers on the defend¬ 
ant RailwayV engineer seniority lists and subject to call 
for service as engineers, who were demoted to ])ositions of 
firemen, or furloughed, to express their choice for re])re- 
sentatives of the engineers; 

I). Bv disregarding, and refusing to recognize, 
Ibl the representative of the engineers selected in the 
manner ])rovided by the employees themselves liy 
a majority of those i)ersons on the engineers seniority lists 
and suiiject to call for service as engineers; 

F. By threatening to recognize and deal with as re]u-e- 
sentativ(‘s of the engineei‘s persons st‘lected in se(‘ret bal¬ 
lots conducted exclusivelv bv said defemdants in which said 

• « 

defendants ])ermitled only engineers in actual service as 
engineers to vote. 

32. The Court erred in finding (Finding of Fact 16) that 
all those present at the conference of February 7, 1928, 
including the representatives of plaintiff Brotherhood 
ac(iuiesced or agreed that only engineers in actual service 
at the time as engineers should be entitled to a voice in the 
choice of engineer representatives to deal with the rail¬ 
way com])any, and acquiesced or agreed in this basis of 
determining the majority's choice of such re])resentatives 
in the February, 1928, conference. 

33. The C’ourt erred in failing to find that it has been 
the uniform practice of the engineer employees of defend¬ 
ant Railway (except in the cases of the two secret ballots 
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coinpollecl by (lorondaiit ]\rackay aiul dofondant Ejailway) 
to select their re]>reseiitatives either by ]ietitioiii or by 
election hold inider the aDS])ices of, and condncted| within, 
theii* labor ori>:anizations. | 

.‘)4. The Court erred in failint>- to find that it has been 
the nniforni practice of the engineer employees of klefend- 
ant Eailway to select, as their representatives, eitiher the 
(General (Grievance (^ommittee of plaintiff Brotherhood or 
th(‘ (leiuM-al Committee of Adjustment of defendant 
l>rotherhood and that in the election of the jGreneral 
17)2 (Jrievance (yommittee of plaintiff Brotl^erhood, 
meml)(‘rs of that Brotherhood, who are demojted and 
furloughed engineers, if their names appear on tjhe sen¬ 
iority lists of engin(‘ers and they are subject to call for 
service as engineers, have unifoi-mly been iiermitted, by 
the rules of ])laintiff Brotherhood to vote; that in the elec¬ 
tion of the (leneral Committee of Adjustment, of defendant 
Brotherhood, those engineer em])loyees who are njembers 
of defendant Brotherhood, and demoted to (iren^en and 
furloughed were, \\\) to 1927, ])ermitted to vote, a^d that 
since 1927, member eni])loyees who are demoted frokn engi¬ 
neers to firemen or em])loyed in similar service and!subject 
to call have been, and now are, permitted to vote lin such 
elections. | 

.‘15. The C^ourt erred in failing to find that it is ^he uni¬ 
form ])ractice on the railroads in United States ai|d (hui- 
ada, ac(iuiesced in by the employing railroads, thpir em- 
])loyees, and the labor organizations of said enpiloyees, to 
])(‘rmit tliose demot(Hl and furloughed employees \fho are 
subject to call for service in the class from which (^emoted 
or furloughed a voice in the sc^lection of r(‘pi*esei|tatives 
of that class. | 

i 

III. Errors of Exclusion and Admission of Evidence. 


dd. The Court erred in the rejection of evidence loffered 
by the ])laintifTs ui)on the trial herein in the followring in¬ 
stances, to wit: j 

A. In excluding from the testimony of R. J. Till^n-y the 
following offer of testimony: j 

In 19.‘10 he was assigned as representative 'of the 
Brotherhood of Locomotive Firemen and Engineihen, to 
represent the interests of an engineer named Pattelson on 
the Seaboard Airline Railroad Company, who, aftdr some 
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clisagrecDient with the company, was restored to his posi¬ 
tion as engineer, hnt lie was later denied seniority 
IT).*) riglits in that position from tlio time of his original 
(|nalifications and call to service. The denial of these 
I'ights to Engine(*r Patlei'son was based on the i)rotests of 
the Committee of the Brothei'hood of Locomotive Engineers 
on that road that, to reinstate the engineei* with sncli rights 
would prefer him to members of the Brotherhood of Loco¬ 
motive Engineei's. That statement was made to witness 
at the time, of the dispute and suhse(piently by one of 
the qualitied ollicei-s of the Brotherhood of Locomotive 
Engineers. 

B. In excluding from the testimonv of A. C. Baggarlv, 
testimony to the effect that it was Mv. P>aggarlyV position, 
in discussing with otlun* engineers on defendant ILailway 
the (luestion of wliether they should ])artici})ate in tli(‘ 
secret ballots of Xovember 1930 and rJanuarv 19.32, that 
since the ])laintiff Brotherhood was not a ])arty to the vot(‘ 
no harm would be done in voting and the vote would not 
affect the ])rincii)le involved; that the request to vote was 
from enqdoyer to em])loyee: and tliat Baggarly had no 
right to decline to vote. 


C. In excluding* from the t(‘stimonv of A. C. Baggarlv 
testimonv that the witness, bv reason of his senioritv 

•’I • • 

rights, was able to secure a better freight run on which 
his earnings were about a month higher than his earn¬ 
ings on the run to which his senioritv entitled him about 
16 years ago; that his ])resent run gives him 76 hours a 
week and a large ])ortion of his week-ends at home and his 
expenses for week-ends away from home are now ])aid by 
the carrier, whereas on the earlier run he had onlv 36 

4 

hours a week at home and no week-ends, with the expenses 
therefor being borne by him. 

17)4 D. In excluding fi*om the testimonv of A. C. Bag- 
garlv, testimonv to the elfect that as Mr. Baggarlv's 
place on the seniority list rises he would secure a run 
which would give him more time at home or better earnings. 

E. In excluding from the testimonv of A. C. Baggarlv 
testimony to the etfect that Mr. Baggarly is not a member 
of the defendant Brotherhood; that b of the 7 members of 


defendant Brotherhood juniors to him in seniority rank 
are now demoted to firing positions; that if the members 
of defendant Brotherhood were preferred in securing sen- 
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McBride 


iority runs as ai^ainst non-members, witness couldj not hold 
tlie jol) he now has, and would be out of service'entirely; 
that there are, on the seniority lists of road and ybrd engi¬ 
neers, 4() members of plaintiff Brotherliood, 19 Imembers 
of defendant Brotherhood and 10 persons wliol are not 
members of either Brotherhood. 

F. In excluding’ from the testimony of Jonas A. 

testimony to the etfect that it is the policy of cjefendant 
Brotherhood to work for the i)reference, as to Seniority, 
of members of its organization over non-niembers,|and that 
instances of restraint of seniority of non-member (pigineers 
and i)reference of member engineers occurred in| the case 
of a non-member engineer on the Baltimore & Ohio Rail¬ 
road and a non-member engineer on the New Yorl4 Ontario 
and Western Railroad. i 

G. In excluding from the testimonv of L. B. I Johnson 
testimony to the effect that a member of the cjefendant 
Brotherhood, who is active in defendant Brotherhood, had 
advised him that a number of engineers on the !Georgia, 
Southern & Florida Railwav, including A. C. Baggarlv, 
T. D. Olav and Ooleman Tidwell, could not be admitted to 

• • • i 

the Brotherhood of Locomotive Engineers if Ithev so 

I 

desired. | 

155 H. In excluding- from testimony of Tj. B. John¬ 
son testimony tending to prove that the ^Southern 
Railwav, of which defendant Railwav is a suibsidiarv, 
treats furloughed employees exactly as if they are|full time 
working employees, disciplines them and dischar^’^s them 
from the service; that the officials of the Southern!Railwav 

' I * 

who pass upon the dismissal of such employ(‘es j’eport to 

defendant H. W. iMiller, Vice-President of both tint* defend¬ 
ant Railwav and Southern Railwav. i 

* . * 

I. In excluding from the testimony of J. B. Hi^nt testi¬ 
monv to the effect that if defendant Brotherhbod was 

4^ 

recognized as the representatives of the engineeiis on de¬ 
fendant Railway, it would not permit non-menbbers of 
defendant Brotherhood to join it, would endeavoil to gain 
preference in seniority rights for its members oVer non- 
members, and would not allow non-members to secure runs 
if defendant Brotherhood could prevent it. ! 

J. In excluding from the testimonv of J. F. McCreerv 
testimony to the effect that conferences were heldj in 1014, 

9—6201o 


1 

i 
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lOlo and 101G" between representatives of certain railroads, 
ainoni*' them defendant Kailway, and representatives of 
eni})ioyees, to detei'inine which of two organizations should 
represent carmen on the Atlantic Coast Line; that it was 
agreed by the conferees that the dis])ute should be deter¬ 
mined ])y a secret i)oll of the em])loyees, to be jointly con¬ 
ducted by i-epresentatives of the two organizations and the 
railwav management: that it was further agreed that all 
the carmen on the seniority list of carmen subject to call 
for service, including fnrloiighed men and men demoted to 
lielpers’ positions and men off sick, were to be permitted 
to vote in the secret ballot; that the vote was to bo 
loG ('ondncted as follows: 

At each shop and rei)air point representatives of 
the management and of the two organizations should ])re- 
})are a correct seniority list of the men, call in the men 
entitled to vote, check them off the seniority lists, give them 
ballots, whicl^ should be marked in a booth, and deposited 
in a ballot box in the ])resence of the representatives, who 
should check the voters out: that the vote was conducted 
in accordance with this metliod. 

I\. In excluding from the testimonv of Air. d. F. Me- 
Freery testimony to the effect that it was the ])olicy of the 
Brotherhood of Railway Carmen to permit all men who 
hold seiiioi'ity rights and who are subject to call for servic(‘, 
including demoted and furloughed men, to vote in the se¬ 
lection of their representatives; that the witness helped to 
formulate this policy of his organization: that demoted and 
furloughed men were allowed to vote because thev must 
return to service and work under the rules, rates of ])ay, 
and working conditions created by the committee ])re- 
viously selected to represent the employees and that to 
foi'bid demoted and furloughed men to vote would make it 
possible for railway managements easily and without de¬ 
tectable fraud to cut men off the working list, thus control 
the selection of re])resentatives and make a farce of th.e 
Railwav Labor Act. 

L. In excluding fi'om the testimonv of Mi*. J. F. Me- 
Creerv testimonv to the etfect that the witness, in dealing 
with railwav managements, had never conducted a vote of 
employees for selection of representatives without voting 
demoted or furloughed men. 
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?\L In oxeliulin<>- from tlio tosiimony pf Albert 
loT Pliilli]>s lostim.ony to the offoei tlial lUo United 
States Railroad ]jai)or Board was ('oni|)Ose|d of tliree 
i'e])resonlativos of t'lie railway em})loyees, three of railway 
employca-s, and three from llie piiblie; that it handled all 
matters of contract and wai>e agreements and dij^pntes and 
mattei's relating thereto between different classes of em- 
ployees and also (luestioiis of representation and |the rights 
of different classes of employees to select their representa¬ 
tives, and the manner in which the represcmtativi^s were to 
be selected; that the Boaial rendered about 1800| decisio^is 
while witness was a member, 30 or 35 of which jlealt with 
the (piestion of who shall vote for represi/ctatiyes of the 
employees and with the manner in which snch rp])resenta- 
tives were to be selected; that the Board in I)e|'ision Xo. 
318, in which it settled a dist)iite between the federated 
Sho]) (h'afts and the Pennsylvania System, oiilered the 
taking of a ballot among the employees, and directed that 
those employees who were laid off, due to a re^liiction of 
working forces, should be permitted to vote; tln^t the wit¬ 
ness concurred in the decision of the Board because fur¬ 
loughed men were interested in the selection of the re])re- 
sentatives since thev must work, when returned to service, 
under the rules, wages, and working conditions established 
for them by the representatives chosen, and since|to ])erniit 
them to vote in a matter so closely affecting thiem is the 
onlv reasonable method of safeguarding them;j that the 
term ‘‘normal working force”, as ^Ii*. Phillips ipiderstood 
the term to be used in the Board’s Decision Xo. 2[L8, is that 
force i*e({uired to operate the railroad, meetingj seasonal 
])eaks throughout the course of the year, andj that the 
numbei* carried on the seniority lists representh what is 
called the normal working force. 

158 0. In excluding from the testimony of E. L. Oliver 

testimony to the effect that in a dispute between the 
employees of the Kansas City Terminal and twoj labor or¬ 
ganizations as to how the representatives of the (pmployees 
should be selected, it was agreed by the i*ailway manage¬ 
ment, and the two organizations, that the men [who were 
demoted and furloughed into lower classificationsj would be 
permitted to vote in determining whom the representatives 
of the upper class should be. | 
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P. Ill excluding from the testimony of Mr. E. L. Oliver 

testimonv to llie effect tlial in lli(‘ cl(‘rical class of raihvav 

• • 

employees, such as involved in the Kansas City Terminal 
dispute, sub-clerks and clerks are moved u]) and down the 
working lists in accordance with their seniority ])rivileges 
and in accordance with the conditions of traffic operations 
on their road; that disputes similar to the Kansas City 
Terminal dispute have been settled and handled in similar 
mannei' on seven othei* i-ailwavs; that in all cases wlu‘r(‘ 
decisions of the Kaili'oad Labor Board had l)(H‘n mad(* be- 
foi-e tii(*s(‘ dis])Ut(‘s cani(‘ np, the ))rinci])h‘s laid down in the 
d(‘cisions of tli(‘ Baili'oad Laboi* Boar<l W(‘r(‘ followc'd. 

Q. In excluding from the testimony of 0. H. Braese testi¬ 
mony to the effect that telegraphers and dispatchers are 
promoted and demoted from one class to another: that in a 
dispute on the Erie Kailroad, taking ])lace after the enact¬ 
ment of the Railway Labor Act, demoted and furloughed 
men, and men away on leaves of absence, were allowed by 
arrangement between the two labor organizalions and the 
management to vote for representatives of the class in dis¬ 
pute; that in similar cases on the Southern Pacific Railway 
and the Atlantic Coast Line the matter was handled in 

that fashion; that in all the representation disputes 
159 in which the witness had been engaged, the right of a 

demoted dispatcher to vote for the re]n-esentative of 
tin* dis{)atchers has n(‘V(‘r ])een dcidunl: that sinc(‘ the (*iiacl- 
ment of the Railway Labor Act Mr. Braese has never 
known a raihvav management successfullv to conduct a 
secret ballot, in the conduct of which both organizations 
interested in the dispute had no part. 

R. In excluding from th(‘ testimonv of Carl .1. (Ioff ti‘sti- 
niony to the effect that a uniform practice exists on the rail¬ 
roads in the United States and Canada for the selection of 
r(‘j)resenlativ(‘s by th(‘ (*m])loyei‘s; thal both in easels wh(‘r(‘ 
a labor organization is determining its own representatives 
to represent its members in a given class and where the 
employees of a given class are voting to determine which of 
two organizations shall represent all the employees of th(‘ 
class, both demoted and furloughed employees are per¬ 
mitted to vote; that where there is a dispute between rival 
organizations and the management as to what representa¬ 
tive the employees shall have, the pi-actice is for the rival 
organizations and the management to agree on the method 
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of conducting: the voting; that attempts to depart |froni this 
practice have been unsuccessful; that there is no case where 
the employees themselves have refused to permit engineers 
who have been demoted to firemen or those furlqughed, to 
vote for representation of the engineers. | 

S. In excluding testimony of Mr. C. J. Goff to |the effect 
that it is the policy of defendant Brotheiliood of Lbcomotivo 
Mnginoers to prefer its nieinbers in seniority rights as 

against non-nieni])ers of the organizationi; that in 
1(50 some cases tliis })o]icy has l)een carried out ^ that this 
])oIicy is iTHiuired by the Constitution, Statjutes, and 
By-Laws of the Brotliei*hood of Locomotive Engininn-s; that 
the insurance rates of defendant Brotherhood ai'e higher 
tlian the insurance rates of ])]aintiff Brotherhood;!that men 
compelled to join defendant Brotherhood would i)e preju¬ 
diced materially because of the insurance rates. ! 

• ^ I 

T. In excluding from the evidence the 66 decisions of the 

Railroad Labor Board deciding, in effect, that iii the con¬ 
duct of polls of railway employees to determine who their 
1 ‘epresentatives shall be, those employees who have been 
laid off or furloughed and are entitled to return tojthe serv¬ 
ice, under the seniority rules, when the force is restored to 
what is generally recognized as constituting a norpial force, 
if accessible, should l)e furnished a ballot and perfmilted to 
vote. I 

U. In sustaining defendants’ objections and refusing to 

permit .1. F. Emerson to testify, upon cross examination bv 
counsel foi* plaintiffs, whether the defendant Brc 
represented firemen in making agreements on the 
ton & Carolina Railroad. | 

V. In sustaining defendants’ objections and in| refusing 

to permit A. J. Smith to testify, upon cross examitiation by 
counsel for plaintiffs whether demoted engineers ivere per¬ 
mitted to vote for him when he was elected as chairman of 
the General Committee of Adjustment of defendant 
Brotherhood. | 

W. In excluding from the testimony of Mr. R. J. Tillery, 
witness for the plaintiff in rebuttal, testimony to |:he effect 
that there were no practical advantages to the! plaintiff 
Brotherhood accruing from the so-called agreement of 

Februarv 7, 1928. 

%> 7 I 

161 To each of the above 23 rulings by the ti^ial Court 
plaintiffs duly excepted, and their exceptions were 
duly noted and allowed. j 


therhood 

Charles- 
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37. The Court erred in admitting*, over the objection of 
plaintiffs, testimony and other evidence in the following- 
instances : 

A. In permitting C. D. Mackay to testify, upon being- 
asked to state what was the effect of the operation of the 
Chicago Joint Agreement to prevent the arising of a con¬ 
troversy like the one at bar, that a part of the Chicago Joint 
Agreement was incorporated into the schedule of wages, 
rules, and working conditions of engineers, firemen, hos¬ 
tlers and hostler helpers as Section 25 and a ])ortion of Sec¬ 
tion 26; that no controversy as the one at bar arose on de¬ 
fendant Railway because of the })rovision of Article 1 of the 
Chicago Joint Agreement, which would have i)revented it. 

B. In receiving in evidence Article I of the Chicago Joint 
Agreement between defendant and plaintiff Brotherhoods. 

C. In permitting C. I). Mackay to testify, in answer to a 
question as to what, if any, practical advantage there was 
to be gained by plaintiff Brotherhood on February 7, 192S 
bv agreeing to a basis of the vote and having Mr. ^^Fackav 
l)ass upon the matter on that day, that the advantage was 
that if the plaintiff Brotherhood had insisted upon the 
representation being ascertained by using all men u])on the 
seniority list, i defendant Brotherhood would never have 
agreed; the very dispute now existing would have resulted: 
a.iul that tliat (lisputi* would have had to b(‘ determined as a 

condition pr(‘C(‘dent to going foi'ward willi tlu‘ nialt(‘r. 
162 D. In permitting C. D. ^iackay to testify that from 
the begijining to the end of the controversy nothing 
had ev’er been done by himself. Miller, or any other official 
of the defendant Ixailway in an effort to prefer one oi-gani- 
zation over the other. 

E. In receiving in evidence pages 147, 148, 149, 150, 151 
of the book of rul(‘s cov(‘ring the o]Hn*ating rul(‘s for all (mi- 
ployees engage^ in operation of the Southern Railway sys¬ 
tem. including the defendant Railwav. 

F. In permitting ^Ir. C. D. Mackay to testify, when asked 
the reason for the promotion to engineers of 12 men in the 
year 1925, that, due to flood conditions and increased busi¬ 
ness on account of the Florida boom, additional engineers 
were needed in that year, and it is his information that tlmt 
is the reason they wore promoted in that year. 

G. In receiving in evidence the Chicago Joint Agreement 
between plaintiff Brotherhood and defendant Brotherhood. 
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To each of the above 7 rulings by the trial Couft, plain¬ 
tiffs duly excepted, and their exceptions were diily noted 
and allowed. | 

38. The Court erred in other matters apparent of record. 

GEORGE M. MORRiiS, 

PAUL F. HAXXAll, j 

Attorneys for Plaintiffs. 
Of Counsel: \ 

MORRIS, KIX MILLER & BAAR. | 

Service of a copy of the foregoing Assigninennt of 
163 Errors on Appeal acknowledged this 8thl day of 

February, 1934. I 

SIDXEY S. ALDERMA^L 
Attorney for the Defendants, | Georgia 
Southern and> Florida Raihvky Com¬ 
pany, II. ir. Miller a)id C. I), jjackai/. 
(JEO. P. HOOVER, 

Per J. H. H., 

C. E. WEISELL, 

Per J. H. H., | 

Attorneys for Defendant, Grand {Interna¬ 
tional Brotherhood of Locomotive Engi¬ 
neers. \ 

I 

I 

Memorandum. j 

.March 8, 1934.—Statement of Evidence submitted and 
signed. | 

I 

Notice of Filing Designation of Record. I 


Filed Januarv 11, 1934. 

V / 


To Sidney S. iVlderman, Esq., Attorney for Defendants, 
Georgia Southern and Florida Raihvay Compan^', et al.; 
George P. Hoover, Esq., and 0. E. IVeisell, I3s(j., Attor¬ 
neys for Defendant, Grand International Brothe|rhood of 
Locomotive Engineers. 

j 

Please take notice that the Designation of Recbrd, copy 
of w’’hich is hereto attached, wall be filed wdth the |Clerk of 
the Supreme Court of the District of Columbia on ihis date. 
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The Rule V 1 (g) of Revised Rules for the Government and 
Practice of the Court of Appeals of the District of Columbia 
provides that the Clerk shall transcribe and certify as the 
record in the cause, necessary for the hearing of the appeal, 
the parts thus designated by plaintitfs-appellants, unless the 
appellees or their counsel, within five days after the service 
of this notice upon them, or such furthei* lime as tlie Su¬ 
preme Pourt of the District of Columbia may by spe- 
164 cial order allow or as may ])e agreed upon in writing 
between the parties or their counsel, sliall designate, 
bv similar notice or order in writing* to l)e filed with said 
Clerk, and whereof a copy is to be transcribed in transcript 
of record, other parts of the record and proceedings in the 
cause which they deem necessary or material for the appeal. 

I * GEORGE M. MORRIS, 

PAUL F. HAWAII, 

Attorneys for Plaintiffs. 

Service of the attached copy of Designation of Record 
acknowledged this — day of January, 1934. 

i ^ SIDNEYS. ALDERM.VN, 

L. C. M., 

Attorney for the BefendantSy Gcoryia 
Southern and Florida Raihray Cow- 
pany, H. W. Miller and C. D. Markay. 

GEO. P. HOOVER, 

Per J. H. H. 

C. E. WEISELL, 

Per J. H. H. 

Attorneys for Defendant, Grand. Interna¬ 
tional Brotherhood of Ijoeomotire Fufft- 
neers. 

Designation of Record. 


The Clerk of the Court is requested, in the preparation of 


the record on appeal in the above entitled cause, to include 


therein the following designated papers, orders and 
records: 
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1. Bill of Complaint. i 

2. Motion to dismiss Bill of Complaint for want bf an in¬ 
dispensable party. j 

3. Motion for Process against Grand Inteijnational 

Brotherhood of Locomotive Engineers. | 

4. Order granting process against Grand Tnteijnational 
Brotherhood of Locomotive Engineers, including jnotation 

of exception thereto taken by plaintiffs. 

165 5. Return to Rule to Show Cause and Jpint and 

Several Answer of the defendants Georgia Southern 
& Florida Railway (''om])any, Charles D. Mackay and 
Henry Watkins ^Miller. I 

6. Return to Rule to Show Cause and Answer o^ defend¬ 

ant Grand International Brotherhood of Locomotive Engi¬ 
neers. I 

7. Motion of defendant Grand International Brotherhood 
of Locomotive Fngineers to strike paragraph 25| and 27 
of the Bill of Complaint. 

8. Order of the Court denying motion to strilfe para¬ 
graphs 25 and 27 of Bill of Complaint. | 

9. Statement of the Evidence, including therein such 

exhibits and documents as the parties hereto may jjitipulate 
to be considered as a part of the record. I 

10. Meniorandinn Opinion of the Supreme Couiit of the 

District of Columlha. j 

11. Final Decree of the Supreme Court of the District of 

(Columbia, dismissing Bill of Complaint. | 

12. Memorandum: Appeal noted and undertaking on 

appeal fixed. | 

13. Findings of Fact and Conclusions of Law of the 

Supreme Court of the District of Columbia. j 

14. Memorandum: Deposit for costs made. 

15. Assignments of Errors. 

16. This designation of Record. | 

GEORGE M. MORRIS, 

PAUL F. HANNAH; | 
Attorneys for Plaintiffs. 
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Sfijiitlafidii (III Ap/x'al. 
Filed Apr. 11, 1934. 


It is hereby stipulated and agreed by and between the 
])laintitfs. ap])ellaiits. and tli(‘ del’eiidants, a])pc]lees, in tlie 
above entitled cause, by their respective counsel of record, 
that in making up the transcript of record on the appeal in 
the above entitled cause the following documents need not 
be incorporated as a part of the transcript of record on this 
appeal: 


1. Plaintiffs’ Exliibit No. 1, ‘‘Schedule of Wages and 
Rules and Regulations for Engineers, Firemen, Hostlers 
and Outside Hostler Helpers, effective date June 24, 1929.” 

2. The Sti])nIation of Facts (‘iitered into between all the 
parties and tiled as a part of the record in the cause, together 
with all of the attached exhibits to that Sti])ulation, being 
Exhibits 1 to 142 to the Stipulation, both inclusive. 

3. Plaintiffs’ Exhibit Xo. 4A-S, being 18 Senioritv Lists 
of Engineers on defendant Railway, issued on various dates. 

4. Plaintiffs^ Exliibit Xo. oAAI, being 13 Seniority Lists 
of Yai'd Engineers on defendant Railway, issued on various 
dates. 

T). Plaintiffs’ Fxhihit Xo. ‘‘(’ertiticate of Transporta¬ 
tion Department, Southern Railway System”. 

6. Plaintiffs’ Exhibit Xo. 10, being a letter, with enclo¬ 
sures, issued to “Members of B. of L. F. & E., Georgia 
Southern & Florida Railway”, by L. B. Johnson, on Xovem- 
ber 4, 1930. 

7. Plaintiffs' Exhibit Xo. 13, being a certificate 
167 of C. F. Marvin, Chief, U. S. Weather Bureau, 
res])ecting the stages of the Ocmulgee River at 
Macon, Georgia, in the years 1924 and 1925. 

8. Primary Defendants’ Exhibit Xo. 2, Mackay, “Appli¬ 
cation for Mo(;liation made by C. J. Goff, Vice President, 
Brotherhood qf Locomotive Firemen and Enginemen, on 
Februarv 24th, 1932”. 

9. Primary Defendants’ Exhibit Xo. 3, Hungerford, 
“Supplement to Firemen's Seniority List”. 

And it is further hereby stipulated and agreed between 
the said parties that on the hearing of this cause in the 


1 

I 

I 
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Court of Appeals any party to said appeal shall liiave the 
rig-ht to refer to, use and relv on so much of the afdremen- 
tioned nine documents as he, it or they may desire, with the 
same force and effect as if the same were produced ht large 
in the transcript of record, or were sent up with it. | 

Signed this 10th day of April, 1934. i 

GEORGE M. MORRIS, | 

PAUL A. HANNAH, 

Attonieifs for Plaiuiiffs^ Appellants. 
SI1)NP]Y S. ALDERMAN^, 
Attorney for Defendants^ Georgia^ South¬ 
ern and Florida Railway Conipafiy^ Mil¬ 
ler and Mackay^ Appellees. \ 

GEO. P. HOOVER, | 

C. E. WEISELL, I 

Attorneys for Defendant, Brotherhood of 
Locomotive Engineers, Appelle^. 

168 Supreme Court of the District of Columbia.l 

i 

i 

L'nited States of America, | 

District of Columbia, ss: \ 

^ ! 

i 

I, Frank E. Cunningham, Clerk of the Sui)rein4 Court 
of tlu^ District of Colninhia, li(*rel)y ceilify the foregoing 
pages nunilxM'ed from 1 to KJT, ])()th inclusive, to bo a true 
and correct transcript of the record, accoi‘ding to directions 
of counsel herein Hied, copy of which is made y)artj of this 
transcript, in cause No. 04632 at Ecpiity, wherein I^i-other- 
hood of Locomotive Firemen and Enginemen, individually, 
vkc. et ah. are Plaintiffs juid Georgia Southei-n and jl^dorida 
Railway Com])any, a corporation, et ah, are Defendiints, as 
the same remains u])on the files and of record in sai4 Court. 

In testimony whereof, I hereunto subscrilie my name 
and affix the seal of said Court, at the City of Wasljington, 
in said District, this 12th day of April, 1934. | 

[Seal Su])renie Court of the District of Columbija.T 

FRANK E. CUNNINGHAM, 

Glerk. 
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169 Ill the Supreme ('oiiii of the District of Coliiinbia. 

Equity. No. 54632. 

Brothekhood of Locomotive Fikemen and Enginemen 

et ah, Plaintiffs, 

V. 

Georgia Southern and Florida Kailway Company, a Cor¬ 
poration, et ah. Defendants. 

Statement of Evidence. 


At the hearing- of the above entitled cause beginning- 
Thursday, November 17, 1932, liefore Mr. Justice Pevton 
Gordon, the following- proceedings were had, evidence of¬ 
fered and given, rulings made by the Court, and exceptions 
taken by plaintiffs and noted by the Court. 

Thereupon plaintitfs offered in evidence the following- 
stipulation of facts entered into between all the parties 
to tlie proceeding: 

For the ])urpose of the record in the cause, the follow¬ 
ing facts arq hereby stipulated by and between all the 
parties hereto: 

1. 


There are, attaclu'd lo tliis stipulation, miinbered as 
exhibits consecntiv(‘lv fi-om Fxhilnt 1 to Exhibit 142, in¬ 


clusive, correct cotnes of letters and telegrams which 
170 passed between resjiective ])arties, and each said 
letter and telegram was actually signed ])y tin* ])er- 
son whose nairn^ a])peai-s as signer on (‘ach said co])y, was 
i)y him actually mailed or dis|)atched by teleg-ra])h on the 
date as shown, and was actually received in dtie course hv 
each of the addresses and ])ersons to whom copies were 
sent as shown,,together with any and all enclosures referred 
to in any suchi copy as having been enclosed thei*ewith, the 
sole exception to this stipulation being that the ])laintiffs, 
because they have not been able to find such coyiy in their 
files, and because they deny any recollection of having re¬ 
ceived a copy,: do not admit or stipulate that R. J. Tillery 
received the copy addressed to him of the letter, Exhibit 19, 
hereto, dated April 30, 1929, written by defendant C. D. 
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]\[ackay to A. J. Smith, ‘‘copy to R. J. Tillery.” | All the 
said ox]ii])its may be admitted in evidence for all ][)urposes 
except: I 

1. That plaintiffs object to tlie admissibility of! Exhibit 

19 in the absence of ])roof that co])v thereof was b^eceived 
by R. J. Tillery. ‘ I 

2. Plaintiffs object to the admission of Exliibils 4, 11, 
18, 22, 52, 57, 72, 132, 133, 137, copies of which they did 
not receive, as in any way bindin<*- tlie plaintiffs| by any 
statements of fact or aro-uments therein contained, j 

3. Defendants, Georgia Southern and Florida jRailway 
(^onipany, .Miller and Mackay, object to the admission of 
Exhibits 77 and 140, as in anv wav bindiim- said defendants 

bv anv statements of fact or ar<>'uments | therein 
171 contained. | 

4. Defendant, Grand lntei*national Brotheij-hood of 
!i()('omo1 iv(‘ Eniiineei's, o])jects to the admission of|Exhibit 
140 on the £>'round that anv statements of fact dr ar 2 :ii- 
ments contained in said exhibit are not in any I respect 
])indin;u: upon tliis defendant. I 

ir. 


The ])iain1ilfs mak(‘ no (‘liai\i*‘e that, from the bcjii,jnnin«* 
of the controversy involved in this suit, either thejdefend- 
ant Georgia Southern and Florida Railway Com])dny, the 
defendant 11. AV. Aliller, oi* the defendant C. D. iffackay, 
either individuallv or actini>- in concert, has in anv wise 
acted dishonestly or in anythin^: but g'ood faith to all classes 
of employees of said Railway Company, to the Brotherhood 
of Locomotive Firemen and Enginemen and to the brother¬ 
hood of Locomotive En. 2 :ineers. | 


III. 


The secret ballots taken under the directions of jdefend- 
ant C. D. Mackav, as such directions were actualW issued 
by him and were outlined by him to the representatives of 
the other ])arties as shown in the exhibits hereto ajtached, 
to wit the seci-et ballot of November, 1930, and the secret- 
ballot of January-February, 1932, were so far as plaintiffs 
are aware or charg-e, honestly taken in strict conipliance 
with the detailed instructions issued by the said defendant 
Afackay. No attempt was made by any official of ithe de- 

i 

i 

I 

I 

i 

i 
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fciidant Gooriria Southeni and Florida Raihvav Com- 

172 paiiy, so far as lla* ])laiiilifrs ai‘(* aware or chari>’e, 

to influence the vote of anv of the men who voted 

* 

under tliosCi directions, or to discover how any such man 
voted. The results of the voting* in each of said secret bal¬ 
lots, so far as plaintiffs are aware or charge, were accu¬ 
rately and correctly tabulated and reported to the defend¬ 
ant Mackav and bv him were accuratelv and correctlv tabu- 
lated and reported to the persons to whom he reported such 
results as shown in the exhibits hereto attached. While 
the idaintiffs deny tlie legal right of the defendant Mackay 
to issue the said directions and have the said secret ballots 
taken as therein directed, thev make no charge that the ac- 
tual taking of said ballots was done dishonestly or other¬ 
wise than in, sti’ict accord with those directions as issued, 
or that the vote of each man was not correctlv and secretlv 

d(‘t(*i*mijied und(*r said dii*ections, nor do thev denv that 

• « 

each man from whom a vote was directed bv said directions 

» 

to be obtained actuallv did vote in said balloting. 

IV. 

The parties to this stipulation admit the authenticity 
of any copy of any decision of the Railway Labor Board 
which any of, the parties hereto may desire to offer in evi¬ 
dence if produced in the official bound volumes in which 
said decisions are contained, waiving any further authen¬ 
tication or certification but not waiving and on the contrarv 
expressly reserving any and all objections to the admis¬ 
sion ill evidence of any oi* all of said decisions or any ])art 
thereof on any and all other grounds. No question 

173 of authenticitv or certification will be raised bv anv 

• ft 

party hereto as to any official government publica¬ 
tion which anv ])artv mav desire to offer, but all parties 
reserve all olijections on other grounds. 

V. 

The joint conferences between defendant C. D. Mackay 
and the repi*esentatives of ])laintiff Brotherhood and d(‘- 
fendant Brotherhood referred to in the corres])ondence, 
Exhibits 1 to |142, were all held, after due notice to all ])ar- 
ties and agreement as to place and date, at the ])laces and 
dates respectively as shown in said correspondence. Ex¬ 
hibits 1 to 142. 
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[For purposes of brevity, all documentary exhibits at¬ 
tached to the foreg-oing- stipulation, are summairized or 
quoted in the jdace in the record at which referenceito them 
was made.] I 

Whercm])on ]daintilfs called the witness Mr. R. J. I Tillery, 
who testified on dii*ect examination by .Mr. Morris,! counsel 

for the ])laintiffs, sul)stantially as follows: | 

He is Chairman of the General Grievance C.^oninlittee of 
the Brotherhood of Locomotive Firemen and Enginemen 
on the Southern Railwav Svstem. The function I of that 
Committee is to re])resent the enginemen emidoyeds in ne¬ 
gotiating with the Southern Railway Managemeni agree¬ 
ments i-es])ecting their rates of ])ay, rules and workpng con¬ 
ditions and other matters in which thev are interested and 

* j 

when re(piested to re])resent the individual employees in 
liandling matters of difference between the indivi4ual em¬ 
ployees and the railroad. Enginemen” are locjomotive 
engineers, locomotive firemen, liostlers and hostler |hel])ers. 
“Engineei's’’ are em])loyees who have been qualified by the 
railroad to operate locomotives, who hold seniority las engi¬ 
neers, and wlio are subject to call by the railroad to 
174 operate locomotives. Firemen are employees who 
are qualified to fire locomotives, who hold seniority 
rights as fii*emen, and who are subject to be called by the 
railroad to fire locomotives. Hostlers are those (Qualified 
by the railroad to move engines about the shops, qnd who 
hold seniority as hostlers, and who are subject to lie called 
by the railroad for such service. Hostler helpers lare em- 
])loyees qualified by the railroad to assist the hc^stler in 
moving engines, and who hold seniority rights asj hostler 
helpers, and who are subject to call by the railroad for such 
sei'vice. Seniority rights are the rights an emplof^ee who 
is qualified for service in some given class acquires] by vir¬ 
tue of which he acquires a preferred right to election of 
runs and jobs in his class ahead of others who ehter the 
service in that class after him. Some of the rups on a 
railroad are freight runs, some run a greatei- distance than 
others. The engineers, by vii*tue of their senioritjir in the 
service, take the pick of these runs. The same applies to 
fii*emen. When reduction in the operating force takes place 
on any i-ailroad the men are demoted to a lower cla^s or are 
furloughed in the reverse order of their seniority.! When 
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the traffic picks up, the senior men are called back to serv¬ 
ice first. A man's ])i'omotion, demotion or furlough does 
not affect the accrual of his senioi-ity rights. Witness, as 
chairman of the (Committee, is ])ersonally familiar with the 
operation of seniority rights on defendant Railway. On 
the defendant Railwav, the record of the senioritv of the 
men in a given class of employment is kept by means of a 
seniority list, posted in convenient places where the em¬ 
ployees may view it. When an engineer is demoted to a 
fireman or is furloughed, his name is not removed 
175 from the senioi'ity list of engineers, but if he is dis- 
chai'ged liis name is removed from the list. 

Witness identified a co])y of the cuiTent agreement ])e- 
tween tlie defendant Railway and its engine service em¬ 
ployees, wliicli boai's tlie ca])tion ‘‘Schedule of Wages and 
Rules and Regulations for Engineers, Firemen, Hostlers 
and outside Hostler ]lel])ers, effective date June 24, 1929’’ 
and the same, was offered and received in evidence as Plain¬ 
tiffs' Exhil)it| Xo. 1. Tin* agreement was entered into on the 
5>art of tiH‘ d<‘f(‘ndani Railwav bv II. W. .Miller, Vice Presi- 
dent in eharg(‘ of opm-ation of tlu* railroad, and on the ])art 
of the eni])loye(‘s by the witness, acting as (leneral Chairman 
of the Engin(‘ers’ Committee and of the Firemen’s Commit¬ 
tee. (It is impossible to fairly summarize the provisions of 
th(‘ said schedule or agreement without setting out the 
whole contents thereof in extenso. By stipulation of coun¬ 
sel it is agreed that the original ])rinted schedule in evi¬ 
dence shall be cei*tified to the Court of A])peals and may be 
i*eferred to by the ])arties as a part of the record.) 

Mr. ^Morris thereu])on read Article 25 (a) (1) of Plain¬ 
tiffs’ Exhibit irl, which is as follows: 

(1) When, fi-om any cause it becomes necessary to reduce 
the number of engineers on the engineers’ working lists on 
anv senioritv district, those taken off mav, if thev so elect, 
displace any fireman their junior on that seniority district 
under the following conditions. 


Bv Mr. Moi'ris: 

Q. Mr. Tillery, do you find any provisions in this Plain¬ 
tiff’s Exhibit 1 relating to the obligation, as dis- 
176 tinguished from the option, of a demoted engineer to 
serve as a fireman? A. Xo, sir; there is not. 
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Q. Do YOU personally know whether there is anylpractice 
on the Georgia Southern & Florida Railway obliging a 
demoted engineer to serve as a fireman? A. There is 
nothing. I 


Witness further testified that if a furloughed or demoted 
engineer when called to service as an engineer refuses to 
respond, he is subject to discipline, if his refusal j is with¬ 
out good cause; that discipline may mean his dismissal 
from the service and loss of seniority rights; that an em- 
])loyee who is furloughed is one whose services I are not 
needed at the moment; he loses no seniority by the furlough, 
his contractual rights with the railroad are continued, and 
his name continues upon the seniority roster; th^t a dis¬ 
charged employee is distinguished from a furloughed em¬ 
ployee in that the discharged employee is remov^ from 
service permanently because of some fault of his pwn, his 
name is removed from the senioritv roster, he loses his 
seniority rights, and does not retain his identity a$ an em¬ 
ployee; that a furloughed man retains his identity as an 
employee. | 

The General Grievance Committee of the Brotherhood 
of Locomotive Firemen and Enginemen has represented 
firemen, liostlers and liostler hel])ers on the Georgih South¬ 
ern & Florida Railway in agreements in regard to plates of 
pay, rules and working conditions and other masters in 
which those employees are interested for the last teju years. 

It has represented engineers in similar matters since 
177 February 7, 1928. On December 10, 1927 a ifiajority 
of tile engineers on defendant Railway petitioned the 
management to be represented by the plaintiff l^rother- 
hood in the making of contracts or agreements relating to 


working conditions, rates of pay, and other matters iln which 
they are interested. This petition was transmitted to Mr. 
C. D. Mackav, the Assistant of the Vice President of the 
defendant Railway by the witness. Fifty-nine ofj the 72 
or tliereabouts engineers employed on the railroadjat that 
time signed the petition. The petitioners represented a 
majority of the engineers actually operating locomoUves as 
well as a majority on the seniority list. Following jhe pre¬ 
sentation of this petition, a conference between defendant 


I 


10—6201o 
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Mackay rc])resentin^* the defendant Railway, Mr. J. F. 
Fnierson, Assistant (Jrand Chief of the defendant Brother¬ 
hood of Locomotive Eni>-ineers, plaintiff A. C. Basi’^nrly and 
Mr. Tillerv was held in Washini^'ton. 

Ml*, ^lackay bron.<>‘ht np the question of the petition 
i'rorn the 59 eni>-ineers on the Georo-ia Southern & Florida 

I ~ 

Railroad, wh,o liad si^-ned the petition to be represented by 
the Brothei’hood of Locomotive Firemen and Fni>*inemen, 
and discussed it at quite some len^dh, particularly with 
M]-. Emerson who was present, objecting* to the transfer of 
i-eju-esentation from the Bi'otherhood of Locomotive En- 
.ii’ineers to tlie Brotlierliood of Locomotive Firemen and 
Em>*inemen. iMr. Emerson was not willing.* that tlie transfer 
sliould be made and insisted to Mr. Mackay tliat tlie condi¬ 
tion on tliat railroad was temporary, that there was some 
dissension amonu* the employees because .i>‘enerally they 
thou.a-ht that there was .u’oin.m- to be some traffic diverted 
from the Southeim Railway line opei'atinii* between ^lacon, 
Geon>ia, and Jacksonville, Florida, over the Geoi\e-ia 
ITS Southeim Floi-ida line, and that the Brotherhood 
of Locomotive Pln.e'ineers would permit the Southern 
Rail wav num to follow such diverted traffic. Mr. Bau'e’arlv, 
who was ))i'c‘S(‘nt at that confiM'ence and was an (‘UipIoyiH* 
of that railroad, insisted to ^Ir. Mackav and to ^Ir. Emer- 
son both, that the trouble was not because of the intended 
diversion of traffic or the transfei* of enqiloyees from one 
railroad to the other, but was more deep seated. He in- 
sist(‘d that the trouble had been brewing* for some time, and 
the men themselves had thoroughly made ip) their minds 
before they signed the iietition. This discussion between 
Mr. Mackay and Mr. Emerson continued for some little 
time, and then Mr. Emei*son brought up the question and 
insisted that some of those who had signed the petition, 
some of the engineers, were not at that time actually operat¬ 
ing locomotives. IMr. Mackay discussed this phase of the 
question with Air. Emerson, and asked him if he did not 
agr(‘(» or if he did agi*(.‘e rather, that there was a majority 
of those who were actually operating locomotives who had 
signed the ]-)etition. Mr. Emerson agreed that there was, 
and then ]\[r. !^^ackay stated there was no reason for climb- 
that hill until we got to it, and asked Mr. Emerson what he 
would, do if he was in his place under the circumstances, 
and ^Ir. Emerson said he would rule on it. ^Mackav ruled 


I 
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on it by dictating a letter in which he transferred'the rep¬ 
resentation from the defendant Brotherhood to the jplaintiff 
Brotherhood. Following the conference Mr. Mackiy in the 
presence of the conferees, dictated a letter [Stip. Kx. 8] to 
]Mr. Tillery and Mr. Emerson transferring the representa¬ 
tion to the iDlaintitf Brotherhood in which he statec^: 

i 

179 ‘Mt having developed under the authority sub¬ 

mitted and as a result of this conference that a ma¬ 
jority of tlm engineers who are qualified to pass ijipon the 
subject have undoubtedly signified their desire tb change 
thei]* representation and have 'Mv, Tillery represent them, 
this is to advise vou that if Mr. Tillerv is duly elected ^ * 

* • , * * j 

we will meet and deal with ^Ir. Tillery upon the subject 
of wages rules and working conditions for the Locomotive 
Engineers on the GS&F, it being our understanding that 
under the existing situation it is our plain and uiidoubted 
duty so to do, such recognition to continue unless qnd until 
we are advised by a majority of the men qualified to deter¬ 
mine the question that it is their desire to change their 
representation. In closing, let me say that it is witjh regret 
that the Company finds it necessary to pass ui)on this 
question.” 1 

! 

Bv Mr. Morris: I 

» I 

I 

Q. Mr. Tillery, did Mr. Mackay ask you at that con¬ 
ference to agree that men qualified to vote should b^ limited 
to actually operating locomotives or those on repjular as¬ 
signments in the pool or on the extra board? A.|No, sir, 
he did not. | 

Q. Did Mr. ^Mackay or anyone at that conference use 
the clause ‘Gn regular assignment, pool or extra board”? 
A. Xo, sir; he did not. ! 

Q. 'When was the first time vou ever hear^ or saw 

180 that clause? A. The first time I ever saw tlje clause 
was in a letter or a copy of a letter which I ifeceived, 

whicli was written by JMr. Alackay to Mr. Emerson, under 
date of April 17, 192^ | 

Q. Did you ever hear the clause before that time? A. 
Xo. sir; I did not. | 

Q. Did anyone ask you at that conference to agree that 
the vote should be limited to men actually operating loco¬ 
motives? A. Xo, sir. i 
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Q. Did yoli o.\i)ross yoursoli* on this proposition? A. 
Xo, sir; T did not. 

Q. Was Mr. Bairaarly asked to aiyree to that proposition? 
A. No, sir. 

Q. Was Mr. pjincrson asked to a< 2 :reed to tliat proposi¬ 
tion? A. No, sir; not in my presence. 

Q. Did Mr. Maekay himself say that only those who were 
actually opei\atin 2 : locomotives should be allowed to vote? 
A. No, sir. 

Witness farther testified that it was intimated to witness 
that he had a; 2 :reed to that proposition in Mr. Maekay’s let¬ 
ter of April 17 , 1028 [Exhibit 12 to the Stipnlationl to Mr. 
J. F. Emerson. This letter stated that it was Mr. Mackav’s 
recollection that Mr. Emerson, ]\Ir. Tillerv and Mr. Mackav 
were in ag’reement at the conference of February 7 , 1928 , that 
the words “a majority of the engineers who are quali- 
181 Tied to pass ip^on the subjectmeant the men who 
wer(‘ actually in service as engineers, i. e. “in regular 
assignment, pool oi* extra board and not the men who were 
back firing and in arriving at the conclusion with respect to 
the majority the forty odd men who were actually in en¬ 
gineering service were the onlv ones we considered.” Wit- 
ness testified that Mr. Mackav did not ask him for anv 
verification of this recollection as expressed in his letter to 
Mr. Emerson; that he did not receive, and inquiry in plain¬ 
tiff Brotherhood and search of the files of said Brotherhood 
failed to reveal, a copy of a letter dated A|)ril ‘ 10 , 1929 
from Mr. ^lackay to !Mr. A. J. Smith [Stip. Ex. 19 ] in which 
Mr. ^Maekay quoted from his letter of April 17 , 1928 to Mr. 
Emerson as follows; 

“ iVrv recollection is that vou, Mr. Tillerv and mvself were 
in agreement at that conference that the words ‘a majority 
of the engineers who were qualified to pass upon the sub¬ 
ject' meant the men who were actually in service as en- 
gin(M‘rs, i. e. in regular assignment, pool or extra board, 
and not the men who were back firing and in arriving at 
the conclusion;with respect to the majority the 40 odd men 
who were actuallv in engineering service were the onlv 
ones which we considered.” 

Counsel for plaintiffs at this point read from the letter 
of April 17, 1928 [Stip. Ex. 12] from ^Eackay to Emerson 
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as follows: ‘‘Referring to our conference of even date 
• #7? asked witness if he had attended anv con- 

i ^ 

ference between Mr. Mackay and Mr. Emerson | on that 
date. Witness replied that he had not, was not iivited to 
attend. I 

182 Witness further testified that he had replied to 
said letter, which reply [Stip. Ex. 15] was read by 

counsel, and was to the effect that Mr. Tilleiy ijad read 
Mr. Mackay’s letter and instructions issued very c^irefully; 
that if Tillery understood the letter and instructijons cor¬ 
rectly, they meant nothing more or less than that! any en¬ 
gineer, fireman, hostler or outside hostler helper 'sldll have 
the right to have a Committee of his Organization represent 
him in the handling of his grievances; that this does not 
seem out of line with past practice; that Tillery gathered 
from one of Mackay’s letters to Emerson that otheir corres- 
I)ondence had been exchanged between ^lackay anjd Emer¬ 
son, and if it was entirely consistent, Tillery would appre¬ 
ciate copy of such correspondence, if it was in regai'd to the 
matter of engineers on defendant Railway bein^b: repre¬ 
sented by plaintiff Brotherhood. I 

Mr. Mackay on April 23, 1928 replied [Stip. Ex.|l6] that 
inasmuch as Mr. Emerson had not sent Mr. Tilleijy copies 
of his letters, Mr. Mackav did not feel at libertv to send Mr. 
Tillery copies of Mr. ]Mackay’s correspondence with Mr. 
Emerson. | 

Witness further testified that after the change df repre¬ 
sentation from the General Committee of Adjustment of 
the defendant Brotherhood, Mr. Tillery as a representative 
of engineers on the defendant Railway made with the man¬ 
agement, two agreements respecting rules, regulations 
working conditions and other matters affecting bngineer 
employees, one on February 23, 1928 [Plaintiffs’ Elx. 1] and 
another on June 24, 1929. The agreement of Febifuary 23, 
1928, captioned “Georgia Southern Florida Rail- 

183 way Company, Schedule of Wages and Riiles and 
Regulations for Engineers, Firemen, Hostlers, and 

Outside Hostler Helpers, Effective Date, Engineers, Feb¬ 
ruary 16, 1928”, was offered and received in evic^ence [as 
Plaintiffs’ Ex. 2] and covers the same subject matter as 
the later agreement. Plaintiffs’ Ex. No. 1. The^e agree¬ 
ments were signed for the defendant Railway by H. W. 
Miller, Vice President. Mr. Mackay is Mr. Miller fs assist¬ 
ant. Mr. Miller has authority to recognize and ma^e agree- 
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menls with employees of the Southern System. Mr. Mac- 
kay has authority to act for Mr. Miller in representing de¬ 
fendant Railway. Mr. Mackay consults with Mr. Miller on 
labor matters. 

Witness further testified that Mr. Tillerv’s authoritv to 

* • 

represent the engineers on defendant Railway was chal¬ 
lenged by Mr. Mackay on or about May 1, 19M0, wlion Mr. 
Mackav wrote Mr. L. B. Johnson, actinir in Mr. TillervV 
place as General Chairman at the time. Mr. ^Mackay's let¬ 
ter [Stip. Ex. 26] transmitted a copy of a letter [Slip. Ex. 
25] from 'Sir. A. J. Smith, Chairman of the General Com¬ 
mittee of Adjustment of defendant Brotherhood on defend¬ 
ant Railway,; who had written to !Mr. Mackay on April 29, 
1930, enclosing a petition signed by 19 of the 33 engineers at 
the time in service as engineers requesting a change of repre¬ 
sentation from ])laintiff Brotherhood to defendant Brother¬ 
hood. Mr. Mackav's letter to Mr. Johnson stated that ‘‘if 
Mr. Smith is pro})erly cliosen by a majority, I cannot see how 
we can avoid changing tliere])resentati()nnowas wedidona 
former occasion when the Firemeirs C’ommittee was se¬ 
lected.'’ Mr. Johnson, after conference witli the witness, 
replied fSti]). Ex. 29], among other things, that “I 
184 am not in ])osition to agree that all engineers holding 
rights on the Georgia Southern & Florida have not a 
voice in determining the organization they desii-e to have 
represent them.” 

^ Mr. Mackay re])lied to Mr. Johnson on May 16, 1930 
[Stip. Ex. 30] stating in brief that if ^Ir. Johnson would 
refer to the file on this subject, particularly Mr. Mackay’s 
letter of April 30, 1929, to Mr. Smith, copy to Mr. Tillery, 
Mj-. Jolmson would find tliat it was agreed between the en¬ 
gineers, Mr. Tillery and ^lackay tliat tin* words ‘‘a ma¬ 
jority of the engineers who are ({ualified to pass upon the 
subje<*t ” meant the men who are actually in service as 
engineers; i. e., in regular assignment, pool or extra board, 
and not the men who were back firing, and in arriving at 
the conclusion with respect to the majority, the forty odd 
men who wei-e actually in engine service were the only ones 
which were considered. Mr. ^lackay concluded tin' letter 
with a statement that in the handling of this situation, Mr. 
Johnson must bear in mind that IMr. Mackay must now be 
governed bv the same line of reasoning and conclusions that 
Mr. ^lackay reached in handling the matter at the time the 
firemen took over the representation. [Mr. Johnson replied 
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to Mr. Mackay on May -4,1930 [Slip. Ex. 32] hi wliicli reply 
Johnson said that he had communicated with Mr. iCillery as 
to tlie understanding Mackay had mentioned, and |that Till¬ 
ery was of the opinion tliat there w’as a misundeijstanding, 
as his, Tillery’s, recollection was that during the conference 
])etween Emerson, iMackay and Tillery, it was sl|own that 
the list of signatures of the G. S. cV: F. engineers a^^king that 
tliey be represented by the plaintift* Brotlierhood’k General 
Grievance Committee which had been subjiiitted to 
18') Mackay by Tillery included many engineers who 
were cut off the list, and when their names 4’ere chal¬ 
lenged by Emerson, Mackay asked Emerson if lie agreed 
that there was a majority of the engineers in actual service. 
Mr. Emerson readilv agreed that there was. ^Maefkav then 
stated that there was no use to climb the other hijll until it 
was reached. ^Ir. Johnson's letter concluded jwith the 
statement that due to the importance of the matter, he was 
requesting the assignment of an officer of the Grahd Lodge 
to assist him.] [Mackay re])lied to dohnson’s Icttcjr on ^lay 
28, 1930 [Sti]). Ex. No. 33], saying that his recollcption was 
very clear, and liis lettei- of A|)ril 17, 1928 to iEinerson, 
coyn* to Tillery, and his letter of April 30,1929 to \|[r. Smith, 
were also very clear that it had been agreed that ^he words 
‘‘a majority of the engineers who are qualified to pass upon 
the subject,” meant the men who were actually in i;ervice as 
engineers; i. e., in regular assignment, pool, or extj 
and not the men who were back hi-ing, and that ii 
at the conclusion with res])ect to the majority, only the men 
actuallv in engine service were considered. Mackav fur- 
ther said he was sorry that Tillery seemed to hav^ a differ¬ 
ent understanding but believed that when he cheeked the 
record, he would b(‘ convinced he was mistaken.] | 

Witness did not know whether anv other officer of the 

• I 

Brotherhood of Locomotive Firemen and EngiiK^men ever 
received a copy of a letter dated May 20, 1930, addressed to 
Mr. C. n. Mackay by !Mr. J. F. Emerson with copies to A. 
Johnston, T. J. Mullen and A. J. Smith [Sti]). ij^jx. 31, in 
which Emerson referred to ‘‘our conferenc(j} of April 
186 17th,” confirmed by Mackay’s letter of e|ven date, 

and continued to the effect that “We agreed” that 
onlv engineers in active service should be considered in 


ra board, 
arriving- 


counting anv vote for the purpose of determining 


what or 


ganization would legally represent them; that he| was now 
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advised that ,51 per cent of the engineers in active service 

on defendant Raihvav had voted for defendant Brother- 

* 

hood; that the Chief Executive of defendant Brotherhood 
agreed with ‘‘our’’ views as expressed at the conference 
referred to; that therefore, inasmuch as the above common 
understanding and agreement was readied between Mac- 
kay and Emerson, in dis])osing of the complaint that was 
originally made as against the Firemen's Organization rep¬ 
resenting the engineers on the G. S. & F., Emerson felt that 
it is only proper that he should request that Mackay comply 
with the request made by Local Chairman A. J. Smith of 
the G. S. & F. ILiilway, that the contract for engineers be 
returned to Brotherhood of Locomotive Engineers General 
Committee at an early datel. The first time he ever saw a 
copy of it was in counsel’s office on Xovember 7, 11)32. Wit¬ 
ness never received anv letter from ^Ir. ^Mackav to Mr. 
Emerson dated April 17, 1930, nor did he nor any of his fel¬ 
low officials attend a conference with Mr. Mackav and ^Ir. 

I * 

Emerson on Ajiril 17, 1930. lie did not attend a confer¬ 
ence with these gentlemen on Ajiril 17 of either 1929 or 
1928. 


Witness furfher testified that a conference between Mr. 
Mackay, Mr. Austin, Mr. Hawkins and Mr. Coyle, ro])re¬ 
senting the defendant Railway, yiv. Emerson and Mr. 
A. J. Smith re])resenting the defendant Brotherhood and 
Mr. McBride, Mr. L. B. Johnson and Mr. Tillery, rep¬ 
resenting the plaintiff Brotherhood, was held on June 
187 12, 1930. At this conference the petition of nineteen 

engineers which had been submitted bv Mr. Smith 

« • 

was discussed. Mr. Mackav said that onlv the engineers 
who were in regular assignment, pool or extra board would 
be permitted to vote in determining which Brotherhood 
should represent the engineers. Air. Tillery insisted that 
all the engineers who were on the seniority list, subject to 
call, should have a voice in determining the matter. Mr. 
Mackay called,attention to his letter to Mr. Emerson of 
April 17, 1928, and ]\Ir. Tillery advised him he did not 
agree with his recollection. After the di.^cussion, Mr. ^lac- 
kay stated that regardless of what was the position of the 
])Iaintiff Brotherhood orMr. Tillery personally, the railroad 
would only permit those who were in regular assignment, 
pool or extra board to vote in determining who or what or¬ 
ganization would represent the engineers in making their 
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agreements. The autlieiitieity of some of the signatures 
on Mr. Smith's petition was then ('lialleiiged by ^Ir. Mc- 
JM'ide, who submitted a ])etition signed by enginleers re¬ 
questing the plaintiff Brotherhood to represent thein. Two 
men had sigiu'd botli petitions. Mr. Emerson then re¬ 
quested Mr. iMackay to ])ost])one tlie conference tq a later 
date. Mr. Mackay agreed to the postponement, statjing that 
if the two organizations were unable to agree on just how 
the engineers had voted, or who they wanted to rj'present, 
them, it would be necessary foi- him to take a secret poll 
of the engineers on that railroad who were in regnlar as¬ 
signment, pool 01 - extra board and ask the orgTijnization 
i-epresentatives to join him in that vote. Mr. McBj'ide and 
Mr. Tillery objected to the ballot being taken, insistjing that 
all the men on the senioritv i-oster of em>’ine(n*s, sub- 
188 ject to call, should be permitted to vote in d^tei’inin- 
ing the representation. i 

Witness stated that his authority to represent t^ie engi¬ 
neers was again questioned, as a result of another petition 
submitted by ]\Ir. Emerson to Mr. ^^lackay. Anotjier con¬ 
ference was held on October 24, 1930, the samej parties 
being present. Mr. .Mackay discussed the petitionj he had 
received through Mr. Emerson from nineteen engineers 
who requested to be represented by the defendant J^rother- 
hood. Mr. McBride submitted 51 letters from eijigineers 
who were on the seniority list, subject to call, signifying 
their preference of the plaintiff Brotherhood. Sik of the 
signatories of the letters were also signatories of ^Ir. 
Emerson’s petition. Mr. Mackay stated that it ^\fould be 
necessary for him to take a secret poll of the engineers 
and that he would proceed to do so and that the po^ would 
be confined only to engineers in regular assignmdnt, pool 
and extra board. Representatives of plaintiff Brotherhood 
objected to the procedure, insisting that all the engineers 
on the list subject to call should be permitted to votg. They 
said they would not participate in the poll, nor be governed 
by its results. Their objections were overruled ^nd Mr. 
Mackay addressed letters to Mr. Emerson and $;Ir. Mc¬ 
Bride to the effect that he would take the poll. Mr| Tillery 
also told Mr. Mackay that the plaintiff Brotherhood did 
not believe it right and proper for the railroad, Ifirst, to 
take a vote of the employees on that road to find qut what 
organization would represent them in making contracts 
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with llie railroad, and that all the ciiu’iiiecrs on the sen¬ 
iority list should be permitted to vote, es})e(*ially when 
they were subject to call. ]^Ir. Mackay on the said 
180 date, October 24, 1000, addressed two separate let¬ 
ters jointly to Mr. P]nierson, of defendant Brother¬ 
hood and to IMr. McBride, of plaintitf Brotherhood, those 
letters being resi)eclively Slip. Exs. 55 and 56. [Slip. Ex. 
55 referred do the conference, and set forth the instruc¬ 
tions for conducting the Oallol as follows: 

‘‘The following instructions have been given, which are 

in accordance with the advice given vou in mv letter of 

» • • 

even date: 


‘Keferring to the existing controversy respecting repre¬ 
sentation of engineers upon the G8&F. 

‘I have advised the i*e[)resentatives of the engineers and 
firemen that a secret ballot will ])e taken u})on the follow¬ 
ing ])asis: 

‘Each engineer on the (lS(fcF who is actuallv in service 
as engineer: i. e., in regular assignment, i)Ool or extra 
boai’d, and not the men who are ])ack tiring, shall be en¬ 
titled to cast, one vote. To take this ballot the following 
])rocedure will obtain: A set of ballots will be prepared and 
one given to each man entitled to vote under the above 
conditions: 


‘Ballot. 


‘If in favoi* of rc])rescntation by the Brotherhood of 
Locomotive lOngineers, make an “X’’ opposite ( ). 

‘If in favor of re])resentation by the Brotherhood of 
Locomotive Firemen and Enginemen, make am/ “X” 
opposite ( ). 


‘ I )o Xot Sign. 

‘When these ballots have been properly marked by the 
persons entitled to vole, they shall be enclosed in 
1.90 a sealed blank envelope. This will ])e placed in 
another sealed envelope upon which the name of the 
man voting shall be ])laced. These shall l)e delivered to 
the Superintendent's office, to be finally delivered to the 
Superintendent of the GS&F, Mr. (’lark llungerford, who 
will, when all are received, check up to see that envelope 
is in hand for-each man entitled to vote, and when all are 
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in (if any person entitled to vote fails to vote, ijecord to 
l)e made of the person so failing to vote). The fenperin- 
tendent vdll first remove and destroy the outer chivelope. 
After this is done, ho will ()])en and count the ballots and 
will canvass the result and make a report to me. This 
i'ei)ort shall show, with the ballots attached: | 

‘(a) Tlie number in favor of the llofLE. I 

‘(b) The number in favor of the BofLF&P]. j 
‘(c) The number not voting. | 

‘This vote shall be taken by ascertaining thej men in 
sei-vice who are entitled to vote on Xovember 14, and 

■ I 

a list of the men entitled to vote shall be furnisj;hed me. 
The vote shall close on Monday, November 17, lp30, and 
the result shall be forwarded to me as promptly ll^creafter 
as possible.’ ”] 

Stip. Ex. 56 stated, in brief, that in view of the) dispute 
l)etween the two organizations as to who represents the 
majority of engineei's on defendant Railway, Madkay saw 
nothing in fairness which might be done except fo|r him to 
take a secret ballot to ascertain this; that he was writing 
the parties a separate lettei* showing how the ballot 
Ihl was to be taken: that in taking the ballot, it is 
^lackay’s pur})ose to considei* as engineers who are 
(jualified to pass on the subject, only the men who are in 
actual service as engineers; i. e., in regular assignment, 
])ool or extra board, and not the men back firing^ that he 
feels that having used this method when the repre.^entation, 
was changed before, no other method should or bould be 

7 I 

fairly follow’ed in now ascertaining the majority. ^Mr. 
rlonas A. iMcBride formally protested Mr. Mackayts taking 
of the poll by letter dated Xovernben* 3, 19.30 [^tip. Ex. 
.IS]. The one objection expressed in the said letter by Mr. 
McBride was on the ground that all men (lualified as engi¬ 
neers or on the engineers’ seniority roster sl^ould be 
entitled to vote, and was an ol)jection to the limiting of the 
vote to those men in actual service as engineers. | 

A further conference was held in Mr. Mackay’s |office on 
December ‘2, 1930, at which were iiresent Mr. Mackay, Mr. 
Emerson, Mr. McBride, Mr. L. B. Johnson and )Mrj Tillery. 
.Mr. Mackay there announced that a majority of the engi¬ 
neers in actual service (18 out of 35) had desire(| to con¬ 
tinue to be i*epresented by the Brotherhood of Lo^'omotive 
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P''iremeii and Enginemen and tliat, llicroforc, Mr. Mackay 
would continue to rccog’iiize tlie (Jeneral (Jricvance Com¬ 
mittee of that Brotherhood. 

]^Ir. ^lorris: Have you had any practical experience with 
the policy of the Brotherhood of Locomotive Engineers 
regarding their attitude respecting seniority rights of non¬ 
members of that organization? 

A. Yes, sir, I have. 

Counsel for defendants objected to the testimony on the 
ground that the evidence should be confined to dealings 
with respect to the rights of men as represented by plain¬ 
tiff and defendant Brotherhoods on the defendant 

192 Railway. Counsel for the plaintiffs stated that the 
])uriiose of the question was to elicit testimony to 

meet (1) the, denial niad(i by defendants in their answers 
that ])Iaintiffs havo ])e(*n injui’ed and (2) the argument 
advanced by counsel foi* defendants that plaintiffs were 
not entitled tp an injunction under the Norris Anti-injunc¬ 
tion Act because they would be unable to show a greater 
amount of injury resulting to them from tlie failure to 
grant an injunction than to the defendants if the injunc¬ 
tion was granted. 

The Court: I do not think it is pertinent or material. 

Mr. IMorris: I am sorry, sir, to be persistent in view of 
such sound cpmment, but, after all, it is the obligation of 
counsel for the plaintiffs to make the record as the even¬ 
tualities of the case may somewhat determine, and there¬ 
fore, with your kind permission, I continue to offer this 
evidence, and your Honor can, as he pleases, on any occa¬ 
sion, without any offense to me, overrule the admission of 
such evidence. 

Mr. Hoovev: I think we ought to have this question 
settled once and for all. We should not be dragging it 
along throughout this case. 

The Court: I sustain the objection to it, and you can 
make your offer of what you ])ropose to prove, for the 
benefit of the record. 

Thereupon, counsel for plaintiffs stated that if allowed 
to answer, the witness would have testified in effect 

193 as follows: 

“In 1930 I was assigned as representative of the 
Brotherhood of Locomotive Firemen and Enginemen, to 
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represent the interests of an engineer named Patterson on 
the Seaboard Airline Railroad Company, who, after some 
disagreement with the company was restored to his posi¬ 
tion as engineer, but he was later denied seniority" rights 
in that position from the time of his original quali|fications 
and call to service. The denial of these rights to Engineer 
Patterson was based on tlie ])rotests of the Comihittee of 
the Bi’otherhood of Locomotive Engineers on tljat road 
that, to 1 ‘einstate the engineer with such rights would pre¬ 
fer him to members of the Brotherhood of Locjomotive 
Engineers,” and tlie witness would further testify that 
that statement was made to him at the time of thc^' dispute 
and subsequently by one of the qualified officer^ of the 
Brotherhood of Locomotive Engineers. j 

To the ruling of the court in sustaining the sai|d objec¬ 
tion and in refusing to admit the said testimony, plaintiffs 
excepted, which exception was noted and allowed. | 

I 

The witness further testified that a ‘‘hired” engineer 
is one who has no seniority rank as a fireman, having come 
from another railroad. A ])romoted engineer is one who 
has served his term as a fireman, becomes qualified as an 
engineer, and is promoted to the status of enginqer when 
his services are needed as such. Enginemen are locomo¬ 
tive engineers, liremeu, hostlers and hostler helpers. 

194 (h’oss-examination: I 

I 

On cross-examination by Mr. Alderman, attoi|ney for 
defendant Railway and defendants !Mackay and ^liller, Mr. 
Tillerv testified that he is Chairman of the Generjil (Jriev- 
aiice Committee of the Brotherhood of Locomotive Fire- 

i 

men and Phiginenien which represents engineers through¬ 
out the entire Southern Railway System to the c^xtent of 
liandling their personal or individual grievances Nvith the 
Railroad and represents the engineers on defenddnt Rail¬ 
way in making agreements with the Railway. The 
Brotherhood of Locomotive Engineers represents Rie engi¬ 
neers on the Southern System, e.xcept on the defendant 
Railway. The ])laintiff and defendant Brotherhoods are 
international organizations. The engineers on a Iraili-oad 
are a craft carried on a seniority roster and the firemen 
are a craft and carried on a firemen’s seniorit>^ roster. 
The craft is determined bv the names on the ienioritv 





158 BROTHERHOOD OF LOCOMOTIVE FIREMEN, ETC., VS. 


roster of men subject to call for the service which that 
roster represents. Once a man is made an engineer, he is 
always an engineer. Tie may ])o temporarily demoted and 
not needed for the moment, but he is subject to call and 
must res])ond to engineering service. lie has potential 
rights to be called as an engineer. 

Q. Is that in the same way that a man who is once a 

tireman is alwavs a tireman? A. Onlv under certain con- 

• * 

(litions. He has an (){)tional riglit, if he has been pi'omoted, 
to be a tireman if the time comes when his services are not 
needed because of business conditions as an engineer. 
Then he has an 0 })tion. He can exercise that if he wants 
to. He (‘an return and be a fireman if he wants to. 
1P5 Q. Xow let's see if we can clarify that a little. On 
the GSc'cF von have an (*ngin(‘(*r's senioritv list, 
so called ? A. Yes, sir. 

(^). You also hav(‘ a fir(‘men's seniority list ! A. Yes, sir. 

Q. There are a numbei* of names of individuals which are 
in fact on both of thos(‘ lists, aren’t there? A. 1 think they 
carrv the engineers sometimes on the firemen’s list—not 
necessarilv. 

Q. I mean, when a fireman is promoted to engineer, hav¬ 
ing come from the tirenum's ranks, he keeps his seniority 
rights as a fireman, doesn’t he? A. Yes. He has the rights 
of a fireman, f)ut it is not necessary to exercise that right. 
As a matter of fact, he cannot exercise that right so long as 
lie is an (‘iigineer, so long as his s(‘rvi(‘(‘s ai’(‘ recpiired as an 
engineer. 

Q. That is right. Then, if business drops to the point 
where his services are no longer recpiired as an engineer 
employee of the railroad, what happens to him ? A. He is 
demoted. 

Q. He goes back in the fireman’s class, doesn’t he? A. If 
he so desires. He has an option of going liack if he wants to. 

Q. He can only do that if he has retained his seniority 
rights on the firemen's senioritv list. Isn’t that true? A. 
Yes. When he is demoted he has an option of going back and 
fire if he wants to. If he wants to do that he can displace 
anv fireman who entered the service after he did. 

Bv the Court: 

Q. How is that done? A. He is promoted from fireman 
to engineer. 
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196 Q. Is his name on some list? A. Sometimes. They 
have a record in the office usually. Take tln^ oldest 
engineer, the senior engineer on the seniority list, hjs name 
is not carried on the tii'emen's rostei*, ])ut there is d record 
in the master mechanic's or tlie sux)erintendent’s offide show¬ 
ing the time that particular engineer entered the service of 
that company as a fireman. It shows when he was pijomoted 
to the position of engineer. Many times that righft is de¬ 
termined ])v that iTH'ord rather than the senioritv libt. 

Q. How is it usuallv determined? A. If the man has not 
i)een jiromoted very long, over a great length of tim(> before 
vou demote him, it is usuallv determined bv his name on 
the firemen\s list which was left there, but if he h^is been 
jiromoted, as the case is at this time, for several yet|rs, and 
has been needed as an engineer all of these vears, hts name 
is usually dropped from the firemen’s seniority roster, and 
when he works down the line it mav be found necessarv to 

* ' 4 

go to the records to find out what his senioritv wodld be if 

' . . * i 

he was going to come back to do firing. I 


Bv Mr. Alderman : i 

% I 

j 

Q. Take your so-called hired engineer. You ddfined a 
hired engineei’ in one of your last answers. Assujne that 
you have one of those hircul (‘iigineers on the (ISjkF and 
that business goes down to the point where, from hi^ stand¬ 
ing on the engineer’s seniority list, his servicesan en- 
giiKHO' can no longer be used. Does he havej a right 
197 to go liack an<l bum]) one of the tirenien and ^ake his 
job? A. He do(‘s if lie was hired as an engbi(‘er on 
or after May 4th, 1918. If he was hired jirior to tljiat time 
he would ha\a‘ no rights. I 

Q. That is due to your so-called Chicago Joint Agreement 
between voiir two brotherhoods, isn’t it? A. That is right. 

The witness, when shown what purported to be a seniority 
list of firemen on the defendant Railwav as of Jiilv 1, 1932, 
stated that there were on the firemen’s seniority listj a num¬ 
ber of names of individuals who were actuallv working as 
engineers on the road at that time. An engineer od a day 
when he is actually employed driving an engine i|s not a 
fireman on that railroad because of the fact that ^le is on 
the firemen's seniority list. He has a right to go bac^ firing, 
if demoted. The character of his right to become alfireman 
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is different from the right of an engineer who has been de¬ 
moted to a position as fireman to return to service as an 
engineer. An engineer who is actually firing on an engine 
holds rights as an engineer and must respond to the call of 

the railroad for service as an engineer. He can be forced to 

1 . ' ^ 

go to work as an engineer, but the engineer cannot be forced 
to accept a, position as fireman. Witness said he would 
probably lose his I'ights as a fireman if he was called as a 
fireman and refused to respond. Witness said he did not 
know whether he would or would not lose his fireman’s 
rights. An .engineer demoted to the position of a fireman 
is obliged to accept a call for engineering service on penalty 
of discipline and possible dismissal. One of the reasons 
why an engineer is not subject to call as a fireman is 
198 that many engineers who are actually operating loco¬ 
motives are not physically able to fire a locomotive. 
That is why the right is made optional. 


A. My organization, the Brotherhood of Locomotive Fire¬ 
men and Plnginemen, is the designated representative of the 
hi-emen on the GS&F. 

Q. If a question arose as to the views or desires of a 
majority of the firemen on the (rS&F as to whether they 
should be repi'esented by your organization or by some 
other organization would vou agree that those who are to 
vote in determining that question should be all of those 
names on the firemen’s senioritv list which I show vou, in- 
eluding men now actually serving as engineers? A. No, 
sir. 

Q. So that you would not apply the same rule to the fire¬ 
men’s senioritv list that in this suit vou are undertaking to 
apply to the engineer’s seniority list? A. It is an entirely 
different case. The firemen—the engineer whose name ap¬ 
pears on the jfirenien’s list is only carried there for con¬ 
venience, and he has an optional right to go back there if 
and when his services are not needed as an engineer. So 
long as his services are required as an engineer, he has no 
riglit whatever as fireman. As a matter of fact, some of 
these engineers, or at least one, can never be a fireman. 
Take the senior man on that list there, I believe his name 
was Smith as I recall it. He can never be a fireman, because 
there would be nobody for him to fire for. If the service was 
reduced do\m to the last man, he could never be a fireman, 
and so it goes. When a man is an engineer he is an engineer 
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up, unless somctliiug’ happens to business |which re¬ 
duces or makes the requirements of the railroad less, 

199 so far as the en«:ineer is concerned, he will |g‘o on up. 
Then he gets to the point where he has no plosition as 

an engineer, he is not actually needed on that day,! and then 
he is permitted, if he so elects, to displace any fifeman his 
junior. i 

Q. Since 1929 something of that nature has happened to 
Imsiness, hasn’t it? A. Oh yes, quite a lot. | 

Q. And a lot of these men who were formerly Serving* as 
engineers are now back firing engines, aren’t they? A. Yes. 

O. If ])usiness improves many of them may go i back and 
serve as engineers, may they not? A. They will, unless they 
quit or die. | 

Q. Isn’t it true, therefore, that any,engineer; at least 
those away down on the list, and not Mr. Smith |you men¬ 
tioned perhaps, but that an engineer who is actually run¬ 
ning an engine but who has the seniority rights oh the fire¬ 
men’s seniority list, has a potential interest in any dispute 
01 - negotiation about firemen’s working conditions and con¬ 
tracts? A. I do not understand he has a potential interest. 
He has a right to go back into that service. 

Q. Yes. A. If he desires to do so, and his seMces are 
not required as an engineer. However, as long ad his serv¬ 
ices are required as an engineer he may not go badk regard¬ 
less of how he may feel about it. I 

V I 

Q. Eliminating the question of the railroad’s jright for 
the moment, as to whether they have a right to call|him back 
as a fireman, you agree, as I understand it, that he 

200 himself has an absolute right to demand that he get 
the job as a fireman? A. I agree that whe^i he is no 

longer needed as an engineer because of reductipn in the 
force, that he has a right to displace any fireman ikis junior 
in the service. | 

Q. Yes. A. And work as a fireman. | 

Q. And you recognize, do you not, that there is an interest 
coupled with that right? A. Not to any great extent, be¬ 
cause it might only be that he was a fireman for a week or 
two. He might not go back at all. As a matter of fact, he 
does not have to go back. His place in life is to I go up as 
men drop off the top of the list by death or dismissal or 
otherwise. i 


11—6201a 
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Q. Of course, that depends on what life turns out to he, 
whether it is an upgrade or downgrade under general busi¬ 
ness conditions ! A. To some extent, yes, but regardless of 
the business.conditions it is not compulsory that he exer¬ 
cise that right to go back, and it does not interfere with his 
rights when he refuses to accept service as a fireman. 

Q. So that, when choosing representatives for the fire¬ 
men on the (iS<S:F, vou would not for a moment allow 
men now serving as engineers but who retain their rights 
on the firemen’s seniority list to come in and have a vote on 
that matter ? A. Xo, I would not. 

Q. And that is the regular and announced position of 
your organization, your Brotherhood, as to that ques- 
201 tion, isn’t it? A. Yes, sir. 

Q. And yet, when it conies to selecting the repre¬ 
sentatives of tlie engineers on the (1S«S:F, your ]josi- 
tion is that not onlv those who are actuallv serving as engi- 
neers but all those who are serving as firemen, and even 
those who are demoted through the firemen’s class and are 
not any longer actually employed, })rovided they have their 
names on the engineers’ senioritv list, are entitled to vote 
on that question? A. Provided they ara subject to call, 
ves, sir. 

Plaintiff Cooey has been furloughed from active service 
on thc‘ (leoi'gia, JSouthern Floi'ida Raili’oad. ilis namcj is 
on both the engineers’ and firemen’s senioritv lists. He is 
a promoted engineer who came up through the ranks of 
firem('/n and has l)(‘en furloughed due to luisiness dejires- 
sion. Mr. Cooey is subject to call for service as an engi¬ 
neer at any time. 

Q. And he is not now serving on that railroad actually at 
all, is he, in any capacity? A. I do not think he is. 

Q. And yet it is the position of your Brotherhood in this 
case that he is entitled to vote on a question today for rep¬ 
resentation of tli(‘ engin(‘(‘rs on the (JScKiF Railroad? A. 
Yes. 


Plaintiff Hunt is not running an engine on defendant 
Railway, but is demoted and serving as a fireman. IMr. 
Hunt did not vote in the ballot of January, 1932, conducted 

under the instructions of ^Ir. ^lackav. If on the same dav 

• • 

the engineers voted, the firemen had voted for the 
202 re])resentation of the firemen, Mr. Hunt would have 
voted for the representatives of the firemen. Wit- 
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ness' position is lluit ^Ir. Hunt is onlilled to vote in the 
engineers' class for the representation of tlie engineers so 
long as he is on the engineers’ list and subject to ;call, and 
also to vote for representation of the lireinen. ^Vitness' 
theory is that certain individuals whose names appear both 
on the tiremen’s seniority list and the engineers’ Seniority 
list would be entitled to vote in both classes at the same 
time if they were serving as firemen. Witness doels not ad¬ 
mit. that a man whose nanu‘ appeared both on the fireman’s 
and on the engineers’ seniority lists would be ei|titled to 
that right of double representation; that is, to vot0 in both 
classes, if he was serving as an engineer. | 

Witness served as a locomotive engineer on tlte Knox¬ 
ville Division of the Southern Kailway, was ])ronio|ted to the 
rank of fireman on that Railway and drove an engine ui> 
to 1919. lie has been on leave of absence from tlje South¬ 
ern Railwav since that time but still holds seniority rights 
and is employed by the Railroad. His name is still on the 
seniority list of the Knoxville Division as an engineer. Mr. 
Tillerv stated his theory to be that he would not be entitled 
to vote for representatives of the engineers because he is 
not subject to call for service as an engineer, being on 
leave of absence. | 

A road foreman of engineers is an official of the| railroad 
but mav still continue to hold his seniority rights on the 
engineers’ seniority list. Mr. Lott in 1930 wa^ a road 
foreman of engineers on the defendant Railwayj and his 
nai]ie ap])eared on the engineers’ seniority list of defendant 
Railway. Afr. Tillery would take the i)osition lhat Mr. 
Lott should not be allowed to vote on the question of rep¬ 
resentation of the engineers so long as he \|^as serv- 
203 ing as an official of the railroad, even though he had 
seniority rights as an engineer. Witness admitted 
that possibly there are in many walks of life, not jonly offi¬ 
cials of railroads, but men who mav be in other businesses 
and governmental offices who continue to hold their senior¬ 
ity rights as engineers on certain railroads and whose 
names are still on the seniority list of engineer^. These 
persons would not be entitled to vote for the selection of 
re]>resentatives of the engineers because they ard entirely 
out of the service and not subject to call at all by virtue 
of some arrangement with the management of the [railroad. 
Mr. Lott, whihi road foi-eman of engineers was nc^t subject 
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to call as an engineer and had lie ever been used as an engi¬ 
neer while road foreman it would have resulted in a time 
claim by some engineer wlio was subject to call (‘Vi'ii lliough 
demoted and fui’loughed. 

There are two different labor parties to the contract 
(Plaintiffs’ Exhibit 1). The contract took effect at two 
different dates, one for firemen and one for engineers. Some 
of the rules are joint. Several apply only to engineers, 
several apply only to firemen, but many a]i])ly to lioth engi¬ 
neers and firemen. Hostlers are reallv in the same cate- 
gory as firemen. The jdaintiff Brotlierhood has rejire- 
sented both firemen and engineers from 192S to the present. 
Prior to that time the jilaintiff Brotherhood represented 
only the firemen, hostlers and hostler helpers on defendant 
Railway. 

The contract (Plaintiffs’ p]xhibit 1) provides different 
rates of pay for engineers and firemen in jiassonger serv¬ 
ice. The rates of pay for engineers apply to an 
204 engineer when he makes a trip. Plngineers are 
piece ^vorkers who may be called for one tri]) a month 
as engineer. Pie may be called for 29 trips as fireman and 
one trip as engineer in a month. He is paid for 29 trips as 
a fireman and one trip as an engineer. Making an actual 
trip may mean being in actual service, but IMr. ]\Iackay did 
not ])ermit men to vote who worked as engineers every 
montli to some degree and made several trips as engineers. 


Q. I understood you to say on direct examination this 
morning that,you had never, in all your experience, heard 
the expression, “in regular assignment, pool or extra 
board”, until you saw it used in ^Ir. Mackay’s letter of 
April 17, 1928. Is that what you meant to testify? A. Yes, 
sir. That is what I meant to testifv. 

Q. You had never heard of such an expression? A. I 
don’t recall ever having heard that expression in that way 
before. 

Q. Mliat do you understand the expression to mean—“in 
i-egulai* assignment, ])Ool oi* extra board”? A. Just what 
it savs. 

Q. What does it say? A. Engineers in regular assign¬ 
ment. in the pool, or on the extra board. 

Q. Boos that have a very clear and definite meaning to 

vour mind? A. Yes; I understand it now verv well. 

» • 
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I 

Q. Has there ever been a time when you did not under¬ 
stand it? A. I did not understand it with jthat ex- 

205 pression. I have understood that engineers Assigned 
to regular runs, and on the extra board—flow the 

])ool is a regular run, so far as we arc conceriubd. We 
have an extra board, that does the overflow world. They 
are engineers, and subject to call, first in and first out. 
That is overflow work, and when a regular engineer lays 
off, stops off his job, or gets sick, or they put on a ]|ew run, 
the extra man is called for that service. i 

Q. Does the addition to that expression of thd words, 
^‘and not men back firing”, have anv significance!to vour 
mind? A. Oh, yes. | 

Q. You know perfectly clearly what that meanjs, don’t 
you? A. Yes, sir. It means men who are actually ijissigned 
as firemen. | 

Q. Take that part of that expression, then, which refers 
to men in regular assignment, and look at page 2 lof your 
contract. A. Yes, sir. | 

Q. Would a man in regular assignment for ejngineer 
service get the rate of pay set out there for engir^eers, or 
the rate of pay set out for firemen? A. If he works as an 
engineer, he rates as an engineer. He may work j part of 
Hie month in regular assignment as an engineer,| and he 
may be demoted, and he may work a portion of thb month 
as a fireman. | 

Q. For that portion of the month he works as a fireman, 
what rate of pay would he get? A. For that! portion 

206 of the month he worked as a fireman, for ev|cry trip 
he makes as a fireman, he would get the ]kvy of a 

fireman. ! 

Q. That would lie tiuie even tliougli lie held seniority 
rights as an engineer? A. Oh, yes. | 

Q. That would not control his rate of pay at all. j That is 
controlled by the actual woi'k he is engaged in, i^ it not? 
A. That is right, just the work he does. j 

Q. On ])age 5, the same situation is true, is it not, as to 
rates of pay for work in freight service? A. Yes, j^ir. 

Q. Without going into further detail, there are numerous 
provisions throughout this contract which apply | only to 
engineers, and numerous provisions which apply | only to 
firemen? A. Yes. ; 
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TIis Brotherlioocl has had tlic rei)reseiitalion of the eiii;i- 
iieers on the (iScKiF since P\'briiary, 1928. Throug’h all 
that period it also has had the representation of firemen. 
Prior to February, 1928, the defendant Brotherhood has 
had tile reiiresentation of tlie eni»‘ineers on tlie GS<JcF 
Witness does not know for how long a period of time the 
defendant Brotherhood had had that representation, but 
it had had it since the witness had had anv connection with 
it, which is since the year 1922, when the witness was chosen 
as representative of the firemen, hostlers and hostler 
helpers, on that road. During that time his organiza¬ 
tion has liad the re])resentation of the firemen on the 
GS&F. 

207 Tlie engineers on the defendant Rail wav voted 
themselves to be represented by the plaintiff Broth¬ 
erhood. It did not matter what organization thev wanted 
to represent them, whether the Brotherhood of Railway 
Trainmen, Brotherhood of Locomotive Engineers or the 
Order of Railway Conductors or anything else. The ^fiain- 
tiff Brotherhood was not trying to get the representation 
of the engineers on the defendant Railway from the de¬ 
fendant Brotherhood. Mr. Tillery^s ])ur])ose in transmit¬ 
ting the petition of engineers to Mr. Mackay was to secure 
the re]n*esentation of the engineers for his organization. 
The defendant Brotherhood had no committee on the rail¬ 
road at tliat time. Most of the engineers have left the de¬ 
fendant I^>rotherhood and had requested re]n*esentation by 
the plaintiff Brotherhood. Mr. Tillery went to the confer¬ 
ence on 'Sir. [Mackav’s invitation, had submitted the list to 

* ' 

him, and asked him to recognize his organization to re])re- 
sent the engineers. 

The conference of Februarv 7, 1928 was between the 
representatives of the plaintiff Brotherhood, of the defend¬ 
ant Brotherhood, and of the defendant Railway. Xeither 
Mr. Baggarlv,, who sat in at the conference at the invitation 
of ]\rr. Tillery as a representative, but not an officer, of the 
plaintiff Brotherhood, nor ISlr. Tillery, took much part in 
the discussion during the conference. Most of it was be¬ 
tween ^Ir. Emerson and Mr. iVIackay. “We [the rei:)resenta- 
tives of the plaintiff Brotherhood] had nothing to discuss.” 
We had submitted our list of names of the big majority of 
the engineers on the GS&P'’ asking for this rei)i*esenta- 
tion to be transferred. Mr. Emerson, after asking Mr. 
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^lackay not to recognize our organization, claiming that 
things on that railroad were stirred up, and it would settle 
down, and they would still want the B of LK to represent 
tlicm—Ml*. Mackav declined to do that. Mi^ Emer- 

%■ I 

208 son raised the question that all the men who^e names 
were on the list submitted by plaintiff Brotherhood 

were not actually operating locomotives at the tiiiie. ]\Ir. 
Mackav discussed it to some extent with 'Sir. Emerk)n, and 
asked him if he did not agree that a majority of th(j)se actu¬ 
ally o])erating locomotives had signed the ])etition, jand Mr. 
Emerson said yes, he did. Mr. Tillery made no contention 
about who was entitled to vote at the conferen<|je. Mr. 
Mackay did not question the petition submitted by |plaintiff 
Brotherhood but accetited it and transferred the contract on 
the petition that was submitted by the plaintifP |Brother- 
hood, which contained not only men actually operatpig loco¬ 
motives but those who were demoted. Witness doe^ not re¬ 
call that ^[r. Mackay expressed the view that in his opinion 
only men in actual service as engineers were entitle^ to vote. 
That did not happen. Mr. Mackay told Mr. Emersc^n ‘‘Why 
climb that hill until we get to it, if they have got a majority 
of those in actual service anyway.” Mr. Tiileri' denies 
having said at the conference: “Mr. Mackay, it |loes not 
matter to us what basis of vote you take; we have the major¬ 
ity on either basis.” That was not a question to be decided 
there at all. 

i 

Q. T did not ask you about your personal kiiowlledge as 
1o who was actually running engines. I asked yoju if you 
did not have before you there a list which purportjed to be 
a list of those actually running engines, and if that is not 
the list the throe of you checked? A. As I liCcall it, 
.Mr. Emerson had been on that property and had mhde such 
a check, and probably he submitted that there anej we dis¬ 
cussed it. As I recall—I won’t say this positiyely, be¬ 
cause I did not enter into it—I think therejwere 46 

209 or 47 at that time that Mr. Emerson claiihed were 
actually operating locomotives. T did not knjow. 

Q. Regardless of what you knew, there was a Iphysical 
list of such names there before you in the conference. A. 
^fr. Emerson had some kind of a list of names of some¬ 
thing that be was showing. i 

Q. I will ask von if the three of vou did not clieck that 
list and if, at the conclusion of the check. Mr, Emorson did 
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not admit tliat on the basis oi‘ tlie list of those aetiially oper- 
atiiiix engines, your organization had the majority and was 
entitled to take over the representation? A. Yes; Mr. 
Emerson said that, regardless of whether thev were the 
men who were actually operating locomotives, or those on 
the list, the majority of them had signified their desire, by 
signing their names to this petition, to be represented by 
the Brotherhood of Locomotive Firemen and Enginemen. 

Q. I will ask you if, therefore, your organization did not 
originally, on February 7, 1928, get this representation 
upon the ascertainment of a majority of the list purporting 
to be a list of those actually operating engines on that rail¬ 
road? A. No ; I would not say that, because that question 
was not raised, except by !Mi*. Emerson. Mr. ^lackay never 
raised tliat question. ^Mr. Mackay had our list before him, 
without Mr. Emerson’s list, I suppose, and telegraphed Mr. 
Emerson—sent me a copy of it—saying that a majority of 
the engineers on that railroad had voted in favor of 
210 representation by the Brotherhood of Locomotive 
Firemen and Enginemen. He did not raise the ques¬ 
tion at all. ^fr. Emerson raised it. Thev discussed it. He 
had a list of some kind there. I don't know wliei-e he got it. 

Q. If ]\Ir. Mackay did not raise any (piestion about who 
was enlitl(‘d to vote, what business did he, oi* vou, or anv 

of vou have taking a list that Mr. Ennu-son had tliere to 

• » * 

check, instead of clu'eking voui* list? A. Common courtesv 
^ < ' « « 

would have made him check that list. We both had lists 


there. Mr. Mackav would do it. .Mi-. !Ma(*kav don't do that 

I • • 

kind of stuff. Tie looks at everything that comes in. 

Q. There is common courtesy between Mr. Mackay and 
your organization and the other, isn’t thei-e? A. Th(‘!-(‘ 
certainlv is. No matter what we brought in, .Mr. .Mackav 
would have taken it and given it consideration. No matter 
what Mr. Emerson had brought, Mr. ]\Iackay would give* 
it consideration, and he did that. But he did not raise any 
question about our petition. Mr. Emerson raised the 
question. 

Q. You deny, then, that you said to him that it did not 
matter to vour organization what basis was used, that vou 

* V ' • 

had the majority either way? A. I never said that. T 
had no reason for saying it. 

Q. At any rate, on that occasion Mr. Mackay did deter¬ 
mine that a majority of the engineers on the G. S. & F. 
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had voted to designate your organization as the repjresenta- 
tive, and he recognized your organization. A. That |is right. 

Mr. Tillery received a letter from Mr. Macka\1 to Mr. 

Emerson dated April 17, 1928. Mr. Tillery | did not 

211 write to Mr. Mackay and deny that that jvvas the 

agreement as there was no issue at that tiihe. Mr. 

Tillery did not know what had happened at the conference 
with Mr. Emei’son and Mr. Mackay on April 17, 19 j 28. Mr. 
Tillerv did not agree with Mr. ]\[ackav’s recollectioii. There 
was no issue at that time. Defendant Brotherhood jhad not 
threatened to take the agreement away from tlie plaintiff 
Brotherhood. ^Ir. Tillery did not wish to challeijige Mr. 
Mackay’s understanding. He asked for the correspbndence 
exchanged between ^Ir. Emerson and Mr. ^Fackay jind Mr. 
Mackay did not see tit to give it to him. Mr. Tillcpy took 
it for granted that Mr. ^lackav and Mr. Emerson had been 

^ * I, 

discussing some point and had agreed on somethuig and 
their recollection was something which did not agijee with 
his at all. | 

Mr. Morris at that point stated that there is no charge 
by the idaintiff that there is anytliing in the cori'esppndence 
intending to favor the defendant Brotherliood. i 

^Fr. Tillery did not tliink that he ever receivedji letter 
from Mr. Mackay to Mr. •Smith of the defendant I^rother- 
hood dated A])ril .‘>0, 192i). It was not in the tile^j of the 
defendant Brotherhood. Other Brotherhood officials had, 
at various times, ])ossession of Mr. Tillery’s lilejs. Mr. 
Johnson received Mr. Mackay’s letter to Mr. Johnsojn dated 
Mav 16,19.30; that letter is in the Brotherhood file. I 

Cross examined bv Mr. Weisell, counsel for defendant 
Brotherhood, Mr. Tilhu-y testiru‘d: th(‘ Chicago Jointj Agree¬ 
ment between i)laintiff and defendant Brotherhod|ds was 
made in June 191.3. AVhile this agreement was ip effect 
the plaintiff Brotherhood did not negotiate contrpets for 
engineers on defendant Railway. | 

The senior engineer has preference of runs apd jobs 
over a junior engineer. As business decreased junior 

212 engineers are demoted to a lower class. A passenger 
engineer may become a freight engineer. If tpiybody 

is taken out of service the younger man is taken put. If 
a young engineer is taken out and has seniority rigljts over 
a fireman, he has a right by the contract with the failroad 
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to displace any fireman his junior on the firemeirs seniority 
list. An eni;iiieer holdin.u' firemeirs seniority rii»‘hts, if be¬ 
cause of business conditions, has the option of taking* a 
position as fireman if he so desii*es. If he does not exercise 
his option, he does not lose any seniority as an engineer 
and is called back as an engineer when business conditions 
justify. If called for assigned service as a fireman, he has 
the option to i*efuse, although if called as a fireman in an 
emergency, he would not refuse. The Company has not the 
right to assign a man to a run as lireman. He would not 
be subject to any discipline if he refused to take assigned 
work as a fireman when called bv the railroad to a regular 
run as fireman. lie could take a job outside the railroad 
service, so far as the witness knows. 'Whether he would 
still keep his ])osition on the firemen’s seniority roster 
depends upon the circumstances. 

There were either 46 or 47 men in active service as en¬ 
gineers in Februarv 1928. While engineers were working 
as engineers, they did not have the right to vote for fire¬ 
men’s representatives in 1928. 

On re-dirept examination by Mr. orris, counsel for 
plaintiffs, Mr. Tilh'ry testified as follows: 

Mr. Lott, when serving as a I’oad foreman, was i*e(]uired 
to take engiiu'ering woi*k if otTerc'd to him by the railroad, 
upon ))enal1y of forfchting his seniority rights. There 
216 are dilTco-cmt rates of ])ay foi* engineers. The i*ates 
range from (J.ofi cents to 7.(>6 cents [i)er mile], de- 
])ending upon the weight of the locomotive. 

Q. Did you or did you not })ersonally participate in Mr. 
.Mackav's office on Februarv 7, 1928, in checking anv list 
of men pnr])o,rling to be tliose actually operating locomo¬ 
tives on the (leorgia 8outh(‘rn cV: Florida at that time? A. 
Xo, T did not; ])articipate in anything of that kind. Mr. 
Emerson had the list or something there. I guess it was a 
list of engineers. 


Mr. Joseph Patrick Murphy called as a witness for 
plaintiffs produced a co})y of the constitution, by-laws and 
statutes of the defendant Brotherhood, which copy was 
offered in evidence by counsel for plaintiffs. Over the ob¬ 
jections of counsel for all the defendants the following 
portions of said constitution, statutes and by-laws were 
received in evidence: 
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‘^Sec. 6 All active members as defined by Section 29 of 
Statutes will be entitled to vote for Delegate to tliej General 
Committee of Adjustment or member of Local Committee 
on anv svstem or road. j 

‘‘Sec. 29 Active service shall be understood to mean run¬ 
ning a locomotive or running other motive power on a rail¬ 
road, demoted to firing or em])loyed in similar service and 
subject to call, or employed exclusively by this [Brother¬ 
hood.’’ I 


'Whereupon Mr. A. C. Baggarly, a ])laintiff in t|ie cause, 
was called as a witness for ))laintiffs, and on direbt exam¬ 
ination testified as follows: | 

214 He has been a locomotive engineer since llune 17, 
1906, ])rior to which time he was a locomotive fire¬ 
man for two years before being qualified and promoted 
as an engineer. He was a member of the defendant Broth' 
erhood from 1907 to 1928; of plaintiff Brotherhood since 
January 15, 1928; is now local chairman of a lodge of the 
])laintitf Brotherhood, as such handling the individual 
grievances of the engineers and fii'emen with |he local 
management of defendant Railway; has been employed by 
it since 1904; was one of those who petitioned th(| defend¬ 
ant Railway in the fall of 1927 to transfer the reiiiresenta- 
tion of the engineers on defendant Railwav for making 
and negotiating contracts relating to wages, wording con¬ 
ditions and oilier matters in which such employeeis are in¬ 
terested, from the defendant Brotherhood to plaintiff 
Brotherliood; was jiresent at tlie conference in ]^Ir. Mac- 
kay’s office on February 7, 1928. | 

At the conference, Hr. Emerson asked i\[r. Mkckav to 
delay his decision on transfei’ring the representation of 
the engineers from defendant Brotherhood to | plaintiff 
Brotherhood, stating that the dissatisfaction anjiong the 
engineers was tenqiorary; witness told ^Ir. Hackay that the 
men had definitely made up their mind that they (Jesired a 
change; Mr. Emerson then raised the point that I plaintiff 
Brotherhood had submitted names of men who wqre firing 
locomotives, that is, men who were temporarily demoted; 
that he, Emerson, understood that those entitled to vote on 
the (]uestion were only the men working regularlyj as engi¬ 
neers, of which there were only 42 at that time; witiness told 
the conferees that the correct number was 47; MrJ Mackay 
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then asked Mr. Emerson if he was willing* to admit that a 
majority of men actually working as locomotive engineers 
had signed in favor of representation by plaintitf Brother¬ 
hood; Emerson admitted it and Mr. Mackay then 
215 said, ^‘Why climb the hill of settling the question of 
the detnoted men voting when it does not affect the 
settlement of this case?’^; asked bv Mr. Mackav what he 
would do if in his position, Mr. Emerson said he would 
rule; IMackav then dictated one or more letters summa¬ 


rizing the copfei'eiice and notified Mr. Tillei’y that he would 

be recognized when Mackav was notified that Tillerv had 

^ • * 

been properly selected by plaintiff Brotherhood’s lodge on 
defendant Railway as Chairman of the Brotherhood’s Gen¬ 
eral Grievance Committee. 


Q. Did Mr. Mackav ask 'Mr. Tillerv or vou to agree that 
men qualified, to vote would be limited to those actively 
operating locomotives? A. Xo, he did not.' 

Q. Did he ask you to agree that the men qualified to vote 
should be limited to those regularly assigned in the pool 
or on the extra board? A. Xo. 

Q. Did anyone ask you or Mr. Tillery to agree to this? 
A. No, they did not. 

Q. Did Mr. Ti]l(‘ry or you expi'css yourselves on this 
proposition? A. We did not. 

Q. Did ^[r. Tillery say it was a matter of no consequence 
to him? A. He did not. 

Q. Did i\Ir. iMackav himself sav at that time that onlv 
those who were operating locomotives, that is those whose 
names ap])ea]*ed in regular assignment or in the pool 
21() oi* extra board, and not those back firing should be 
allowed to vote? A. Xo, he did not. 

Q. Was any such clause as ‘‘in regular assignment, pool, 
or extra board” used at that meeting bv anvone? A. I 
did not hear it. 

Witness further testified that the first time he knew of 
^Ir. Mackav’s recollection that Tillerv and Baggarly had 
agreed that or\]y those engineers operating locomotives at 
the time were entitled to vote for representation of the 
engineers was when Mr. Tillery sent him a copy of the 
letter of Ai)ril 17, 1928, from Mr. Mackay to IMr. Emer¬ 
son, copy to Mr. Tillery [Stip. Ex. 12]. 
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Witness further testified that he had participated in 
clian.u'ini*,- tlie oxislini>’ a<;T*eoinont relating* to wa<>’es,'working,' 
conditions and similar rei^Tilatioiis in a conference wiliicli was 
held on February 23, 1928; that nothing was said at the 
conference concerning the men who were qualifiedi to vote. 

I 

I 

Thereupon there were offered and received in Evidence 
the seniority lists of road and yard engineers onj defend¬ 
ant Railwav issued on Julv 1 and Januarv 1 of each vear 

V «' I ^ 

beginning with 1923 (except the seniority lists of yai’d en¬ 
gineers for 1923, 1924, January 1925, and 1927, land the 
road senioritv list for Julv 1927) which lists show!that the 
number of engineers thereon had numbered during the 
vears as follows: 


217 

No. oil road 

N^. on yard 

Year. 

seniority list. 

seniority list. 

1923 January. 

. 55 

! • • 

July. 

. 58 

1 

i .. 

1 

1924 January. 

. 60 

! 

1 

“ July. 

. 60 

i ' ■ 

1925 January. 

. 59 


“ July. 

. 60 

8 

1926 January. 

. 70 

8 

“ July. 

. 72 

8 

1927 January. 

. 69 

! • • 

“ July. 


i .. 

i 

1928 January. 

. 67 

! 6 

“ July. 

. 67 

6 

1929 January. 

. 67 

1 7 

‘‘ July. 

. 66 

1 ^ 

1930 January. 

. 66 

1 8 

1 

‘‘ July. 

. 65 

! 8 

1931 January. 

. 65 

: 8 

‘‘ July. 

. 65 

1 8 

1 ^ 

1932 January. 

. 65 

; 8 

Julv. 

. 65 

i 8 

1 

;nid that tiic same pen-sons had remained on > 

5aid lipjjts from 

1 

vear to vear. 

The witness further 

testified that all the 

engineers on 

senioritv list of road 

engineers of July 1, 

1932 and the 

first eight listed at the top of the yard engineer roster of 
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that date had served as engineers on defendant 

218 KaihV|ay; that all the engineers on the seniority lists 
of road and vard engineers issued from Januarv 1, 

1928 through July 1, 1932, have served as engineers at 
some time or times within the last four and a half vears, 
except three road engineers. 

There was offered and i-eeeived in evidence [as PI. Ex. 61 
a letter fropi the superintendent of defendant Kailway 
showing that the thirty-three engineers who were serving 
as tiremen on Felnmary 13, 1932 had earned, as engineers, 
during the vear 1931 the following amounts: $1,699.51; 
$1,087.95; $1,147.04; .$931.90; $1,009.19; $721.14; $563.66; 
$301.77; $(;65.33;. $168.85; $107.48; $404.01; $124.65; 
$130.15; $102.03; $163.23; $62.42; $92.20; $40.18; $15.29; 
$55.32; .$24.75; $49.92; $45.73; $21.28; $42.89; $136.94. 
[Note; The person who earned $1,699.51, the first amount 
given above, voted in the secret polls of both November 
1931 and Januarv 1932.] 

During the winter of 1925 and 1926 five men, non-quali- 
fied and non-])romoted engineers, were employed on de¬ 
fendant Kailwav as engineers. Thev came from other 
railroads. These men were not placed on the seniority lists 
of defendant Kailwav. 

The term “promoted and qualified engineers” means 
those engineers who have been promoted from firemen and 
(jualified as engineers by the Raihvay. Men coming from 
other roads are “hired” engineers. The five “hired” en¬ 
gineers worked on defendant Kailwav about six months. 
At that time approximately 78 engineers were on the road 
and vard senior it v lists of defendant Kailwav, all of them 
actually serving as engineers. 

219 Witness testified that he had voted as an engineer 
in the ballot spread by ^Ir. ]\Iackay in November 

1930. 


Witness was asked what position he took in discussion 
wdth the other engineers on the question whether they 
should participate in the vote; objection was made by coun¬ 
sel for defendant Brotherhood on the ground that it called 
for a self-serving declaration; the objection was sustained, 
the Court stating that he did not think it material. Coun- 
sel for plaintiffs stated the answer was material because 
explaining the participation of the plaintiff in an actual 
vote against which he had protested as a member of the 
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orj’-anizatioii; excepted to tlie (Mart’s riding, wliich excep- 
llon was allowed, and stated lliat if allowed to tesljifv, the 
witness wonld liav(‘ testilied that it was his position in dis¬ 
cussion with other engineers, that since the ^ilaintiff 
Brotherhood was not a party to the vote, no hand would 
be done in voting and the vote wonld not affect tlie prin¬ 
ciple involved; that the request to vote was a reqndst from 
employer to employee; and that Baggarly had no pght to 
decline to vote. | 

The witness testified that he also voted as an dngineer 
in the ballot spread by ]\Ir. Mackay in January, 1932. The 
same question was asked with rcs])ect to the witness’ par¬ 
ticipation in the January 1932 poll, the same opjection 
made and sustained, and exception was noted and allowed 
to plaintiffs. Mr. Morris stated that the witness’ answer 
would be the same as given with respect to the prior ballot. 
Witness further testified that he had not registered a pro¬ 
test with the management; that the ballots were not dis¬ 
played to him or any of his associates as ofijicers of 
220 the main lodge of tlie plaintiff Brotherhood nor to 
any officers of defendant Brotherhood; that ijo mem¬ 
bers of his lodge participated in the count of thej ballots 
iioi- in the distribution or collection of them; that lie does 
not know how many of the men voted, except himsdlf; that 
at the time the poll of Novemlier 30 was taken the|re were 
approximately 33 demoted [i. e. working as firemen] and 
4 furloughed engineers; and at the time of the January 
1932 ]:)oll, approximately 26 engineers had been demoted 
to positions of firemen and 13 furloughed. ! 

Witness further testified that a furloughed engineer, 
H. B. Sample, who was called back to service by defendant 
Kailway in 1925, and who refused to respond to the call, 
was dismissed from service by the Superintendbnt for 
failure to respond to call and his name was removed from 
the senioritv list of engineers. i 

Witness further testified that an engineer’s spniority 
right has a direct relation to his gross earnings and 
expenses. | 

I 

Mr. ^lorris: Will you please explain how thesb riglits 
affect your eai-nings and ex])enses! | 

Mr. Hoover (Counsel for defendant Brotherhoo^l): We 
object to that as immaterial. | 
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Morris: The purpose of the question and the evi¬ 
dence wliich follows is to show that the senioritv i*i<>:hts 
are valuable rights, measurable to some degree in money, 
and tliat if the effort of tlie railroad is not sto])])ed to trans¬ 
fer the representation from tlie |)ersons wished by Mr. 

Baggarly, he will tlu'reby be materially injured. 

221 The Court: Objection sustained. 

^Ir. ^[orris then excepted, and stated that he was pre¬ 
pared to prove by the witness that by reason of his senior¬ 
itv riu'hts, he was able to secure a better freight run on 
which his eqimings were about $50 a month higher than his 
earnings on the run to which his senioritv entitled liim 
about 16 years ago; that his present run gives him 76 hours 
a week and a large portion of his weekends at home, and 
liis expenses for weekends away from home are iniid for by 
the carrier; whereas in the earlier run, he had only 36 hours 
a week at liome and no weekends, the ex])enses during 
which he had to bear. 


^Ir. Morris: As your place on the seniority list rises, 

would vou secure a run which would give vou more time 

* ^ » 

at liome, or better earnings? 

Mr. Hoover: We object to that as immaterial. 

The Court: Objection sustained. 

Mr. ^lorris: With an exception. The answer would be 
“Yes”. 


Witness further testified that 7 engineers, members of 
defendant Brotherhood, were junior to Mr. Baggarly on 
the seniority list of engineers; Mr. Morris stated that the 
line of proof now being offered was to show that if defend¬ 
ant Brotherhood be given the re])resentation of the engi¬ 
neers, the seven junior men will be preferred over the wit¬ 
ness in seniority rights, or will be endeavored to be pre¬ 
ferred; objection was made by counsel for all defendants 
on the ground of immateriality, and sustained by the Court; 

and ^Ir. ^Morris stated that if allowed, he would estab- 
222 lish by I the witness that witness was not a member of 
defendant Brotherhood; that five of tlie seven mem¬ 
bers of defendant Brotherhood junior to him in seniority 
rank are now demoted to firing positions; that if the mem¬ 
bers of defendant Brotherhood were preferred in securing 
seniority runs, as against non-members, witness could not 
hold the job he now has, and would be out of service en- 
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tirely; that there are 46 members of plaintiff Brotherhood 
on the seniority list of road and vard en 2 :ineers, 19 mem- 
bers of defendant Brotherhood on said seniority list, 10 
on said list tliat are not members of either Brotherhood. 

Witness further testified that there are 6 “hited’’ en¬ 
gineers on the seniority list of engineers on defendant Eail- 
way, only one of whom has seniority rights as Ifireman; 
when they are demoted from positions as enginders they 
ai-e entirely out of service of the carrier until the;^ are re¬ 
called; that 4 of the ‘‘hired’’ engineers are operating loco¬ 
motives and 2 are furloughed. I 

The plaintiff’ Brotherhood was selected as the rfepresen- 
tative of engineers on defendant Railway by the ejigineers, 
who made up a petition addressed to Mr. C. D. jMackay, 
designating plaintiff Brotherhood as their chosen Organiza¬ 
tion to handle their matters of making schedules qf wages, 
rules, and working conditions; the engineers who signed 
the petition made it up themselves, through the lodge. 

i 

I 

Cross-examination: I 

I 

On cross examination by Mr. Alderman, counsel for de¬ 
fendant Railway, and defendants Miller and Mackay, wit¬ 
ness testified as follows: I 

223 At the February, 1928, conference witness did not 
have with him and did not see the seniority list iden¬ 
tified by him as Bulletin No. 13 [Plaintiffs’ Exhibit 4], be¬ 
ing the seniority list in effect at the date of the conference, 
but testified that Mr. Emerson made the staten^ent that 
there were 42 engineers in actual service at that time and 
that the witness corrected him and from memoiiv stated 

I*' 

that the number was 47; he had made a check justi prior to 
leaving Macon to attend the conference; Mr. Emej’son was 
the first to raise the question about who would be entitled 
to vote for representatives and stated that he, Emerson, 
understood that only those men who were actually operat¬ 
ing locomotives had a right to vote; Mr. Emersonl did not, 
so far as witness can recall, ask Mr. Mackay whatjhis view 
was; witness would not be positive that he di(^ not; if 
Mackay stated his opinion to be that only persons who were 
in actual service as engineers would be entitled to |vote for 
representation of the engineers, witness did not hgar him; 
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witness did not hear Mr. Mackav ask Mr. Tillerv what his 
position was;,]\Ir. Tillery did not say, in substance, that 
“it does not matter to us what basis is used; we have a ma¬ 
jority on either basis”; Maekay did not say either actually 
or in substance “Mr. Tillery, if that is your ])osition, are 
you ai>’reeable to checkini*' the list of those in actual service 
ag-ainst this list which you are tilini;-, to see if a majority 
of those in actual service are votim? for vour Brotherhood’s 
re])resentalion ; no list was checked at the conference in 
witness' pr(‘sc‘nce; there was a list sulnnitted with defend¬ 
ant BrotluM-hood's j)etition; if it was ascertained that a ma¬ 
jority of men in actual service had voted for plaintiff 
Brotherhood, witness ])resumes that Mr. Maekay made a 
check ])rior to callini;- the conference; when Emerson 
said only 42 men on petition submitted by Tillery 
were in actual service, witness corrected him, saying 
the coi'rect num])er was 47. Mi*. Ba<r<»arlv voted in botli 
the Xovemlier 1920 and the 19.‘>2 secret ])olls; did not ])ro- 
t<‘st to .Mr. .Maekay or the railroad about the matter; did 
not ask to ])articipate in counting* the liallots in either ])oll. 

On cross-examination bv Mr. Weisell, counsel for the de- 
fendant Brotlierhood, Mr. Bauuarlv testilied as follows: 

Mr. Baggarly ('ould not state ])Ositively whether or not 
all of lh(‘ men on the engineers’ senioi*ity list of July 1, 
1922 had work(‘(l in assigned s(u*vice, i. (». on regular runs, 
pool s(‘rviee, or (*xti*a board, in the last four and a half 
years: when the second secret ballot was taken, 22 engi¬ 
neers were in assigned service; 25 men were in assigned 
service when first ballot was taken in November 1920: 
“emergenev service” is the service iilled bv demoted engi- 
neers when all the engineers in the ])Ool, on the extra board, 
or in regular assignment are working and it is necessary 
to have additional engineers to fill vacancies, take extra 
trains; the figures of earnings of demoted engineers for 
1931 (PI. Ex. b, see ]). 21) indicate that (piite a bit of the 
work done by these engineers was in assigned service; wit¬ 
ness does not know the extent of work done in assigned 
service in 1922 by demoted and furloughed engineers ex¬ 
cept that ])laintiff J. B. Hunt worked for possibly three or 
four months in 1922 in assigned service. 

Witness further testified that at the Februarv 1928 con- 

* 

ference Emerson and Maekay generally discussed the Rail¬ 
way Labor Act, and its application to the particular case; 
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that Mr. Emerson did not say he would not a^ree to 

allowini>’ demoted and furloughed engineers to vote 
on the question of representation of the engineers; 
that nobody participated in the discussion of the I^ailway 
Labor Act but Mr. Mackay and Mr. Emerson; that ^tness 
attended conference because invited so to do by Mr. illery. 

Upon further cross-examination by Mr. Aldermah, coun¬ 
sel for defendant Railway, and defendants Mackey and 
]\riller, witness testified that the engineer who earned 
$1,699.51 in 1932 as an engineer [Pis. Ex. 6, see |p. 50] 
voted in the secret ballot of 1932; that that enginebr had 
been demoted on Februarv 23, 1932; that back firing I means 
going back to firing an engine instead of driving it as an 
engineer. 


On redirect examination by Mr. Morris, ^[r. Baggafly tes¬ 
tified as follows: ! 

“Emergency service” is the service that the extrd board 
does not take care of, and it is referred to as emergency 
service, when in reality no emergency exists. | 

AVliereii])on Jonas Aubrey McBride was called as a wit¬ 
ness by the plaintiff, and on direct examination Ipy Mr. 
Morris, counsel for ])laintiffs, testified as follows: 

He has been Vice President of the plaintiff Brotherhood 
since June 7, 1922; has served in various capacities for 
plaintiff Brotherhood, and was for 12 years a locomotive 
fireman; attended as representative of plaintiff Brother¬ 
hood the conference of June 12, 1930 between representa¬ 
tives of defendant and plaintiff Brotherhoods and defend¬ 
ant Railway; at that conference Messrs. Mackay, 
22G Austin, Coyle, and Hawkins represented defendant 
Railwav, Messrs. Emerson and Smith the defendant 
Brotherhood, and Messrs. Tillery, Johnson and McBride 
the plaintiff Brotherhood; at the conference the following 
took place: representatives of plaintiff Brotherhood chal¬ 
lenged the authenticity of the petition which had be^ pre¬ 
sented by defendant Brotherhood requesting that t^e rep¬ 
resentation of the engineers on defendant Railway be trans¬ 
ferred from plaintiff Brotherhood to defendant Brother¬ 
hood ; six of the signers of that petition, they said, hhd later 
repudiated their signatures; Emerson said he ^id not 
understand the repudiations, especially that of Ei^gineer 
J. S. Lumpkin, a member of the Brotherhood of Locomotive 
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Engineer.^, a man of 07 years of ago, too old to secure in- 
siii*anee in any other organization, who, Emerson said, 
liad left himself liable to expulsion from defendant Brother¬ 
hood because of his action; Mackay said that the only engi¬ 
neers qualihed to vote for representatives of the engineers 
were engineers in actual service, i. e., in regular assign¬ 
ment, pool or exti-a board; plaintiff Brotherhood’s repre¬ 
sentatives insisted that every engineer holding seniority 
rights on the engineers’ roster, who was subject to call for 
service therefor, was entitled to a voice in the matter; Mr. 
Tillery i-efustnl to agree that he, ^Ir. Tillery, had agreed 
at the Eeln'uarv 7, 1928 conference to ])ase the turn of 
representation upon the votes of engineers in actual serv¬ 
ice. Ke])resentatives of plaintiff Brotherhood refused at 
this June 12, 1930 conference to turn the engineers’ repre¬ 
sentation over to defendant Brotherhood, as plaintiff 
Brotherhood still was entitled to the representation; Emer* 
son tlien asked for a postponement of Mackay’s de- 
227 cision; i^Mackav stated that it might be necessary’ for 
him to take a secret ballot and invited the plaintiff 
Brotherhood's representatives to join with him; they de¬ 
clined liis invitation, ])rotested against the taking of a se¬ 
cret ])allot on the ])asis of only those engineers in actual 
service, and stated that the company had no right to take 
a se(*r(‘t ])allot as it interfered with the rights of engi¬ 
neers; a ciieck of the engineers’ seniority roster at the 
conference showed a majority of those engineers in actual 
service wanted the plaintiff I^rotherhood to re])resent them; 
this check was made by witness in the ])resence of the other 
conferees; Mackay stated at the conference that whether 
Mr, Tillerv agreed or not with Mr. ^Mackav’s recollection 
of what ha])])ened at the February 7 conference he had 
recognized plaintiff Brotherhood at that conference on the 
basis of the men in actual service, and that it was the basis 
upon which he would recognize defendant Brotherhood. 

Witness further testilied that in September 1930, Mr. 
Emerson presented to ^Ir. Mackay a petition signed by 
19 engineers in actual service desiring representation by 
defendant Brotherhood; that a conference was held on Octo¬ 
ber 24, 1930, between Messrs. Mackay, Emerson, Smith, 
Tillery, L. B. Johnson and the witness; that there the Emer¬ 
son petition and letters from 51 engineers holding rights 
on the seniority roster which letters requested continua¬ 
tion of representation by plaintiff Brotherhood, were dis- 
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cussed; that Mr. Mackay told the conferees thatjtwo per¬ 
sons had requested representation by both Brotherhoods, 
and that under the circumstances he, Mackay, \yas going 
to fake a secret poll among the engineers in actual service, 
i. e. in regular assignment, pool and extija board; 

228 that plaintiff Brotherhood’s represGntati^|es again 

insisted that every engineer holding engineer’s sen¬ 
iority rights and subject to call for service was chtitled to 
vote in determining the question; those representatives re¬ 
fused to be a party to, or have anything to do ivith, and 
protested against the secret ballot, taking the position that 
the railroad in circulating this ballot was doing something 
not in accord with the usual method of engineers!in select¬ 
ing their own representatives, and the basid of Mr. 
Mackay’s plan limiting the number of voters wj^s unfair; 
they also challenged the authenticity of defendantj Brother¬ 
hood’s petition. | 

Mackay took the ballot, and at a conference held on De- 
eember 2, 1930, announced that a majority of engineers in 
actual service had voted to continue the representation by 
])laintiff Brotherhood. | 

Witness further testified that he attended anojther con¬ 
ference in Chicago on January 14, 1932; tha| Messrs. 
Mackay, Emerson, Smith, Johnson, and himself ^vere pres¬ 
ent; that at this conference Mackay said a petition signed 
by 19 out of 26 men qualified to pass upon the question and 
requesting representation by defendant Brotherhood had 
been presented to him; that witness challenged any vote 
based upon the exclusion of any engineer holding seniority 
rights as such and subject to call for service, and also chal¬ 
lenged the authenticity of the defendant Brotherhood’s pe¬ 
tition: that Mackay thereafter conducted the sedret ballot 
he said at the conference he was going to take and there¬ 
after announced by letter to Emerson and 'vVitness on 

229 February 3, 1932 that a majority of men jin actual 
service had voted for representation by defendant 

IIrotliei’liood [Stip. Ex. 115]. In this letter Mackay said 
that inasmuch as the ballots indicated that a clear majority 
were in favor of a change in representation, he sa^v nothing 
for him to do but to follow the wishes of the njen in the 
matter, and, therefore, advised the parties of his intention 
to make the change on March 1, 1932, ‘‘it being our under¬ 
standing that under the existing situation it is lour plain 
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and undoubted duty so to do’', recognition of defendant 
Brotherhood’s General Chairman to continue until a major¬ 
ity of the men qualified to determine the question desire to 
change their representation. 

Mr. Morris: I am about to ask questions with respect to 
the policy of defendant Brotherhood which came up yester¬ 
day, your honor. 

The Court: Is that the same question? 

Mr. Morris: The same type of question. 

The Court: The same ruling. 


Mr. Morris took an exception, whicli was allowed, and 
stated, in effect, that plaintiffs offered to prove by the wit¬ 
ness that it is the ])olicy of defendant Brothei’hood to 
work for the preference, as to seniority, of members of its 
organization over non-members, and that instances of re¬ 
straint of the seniority of non-member engineers and ])ref- 
erence of nuunber engineei’s occurred in the case of a non¬ 
member engineer on the Boston & Albanv Railroad and a 
non-member engineer on the New York, Ontario and West¬ 
ern Railroad. 


230 Cross-examination: 

On cross-examination by Mr. Alderman, counsel for de¬ 
fendant Railway, and defendants Mackay and Miller, Mr. 
McBride testified as follows: 

The question of taking a secret ballot did arise at the con¬ 
ference of June 12, 19.30; at that conference and at tlie con¬ 
ference of October 24, 1930, representatives of plaintitf 
Brotherhood orally protested against any taking of a secret 
ballot bv the; railroad; both Tillerv and witness made such 
protest; the ])rotest was not only against Mr. Mackay’s 
limitation of the electorate to engineers in actual service, 
but was against IV[r. ^lackay’s taking a ballot; witness did 
not, in view of the position Mackay had taken, ask that the 
ballot be a joint ballot, instead of taken under Mr. Mackay’s 
direction; did not ask that he or his organization be per¬ 
mitted to examine the ballots and count them, because 
Mackay had outlined the plan on which he was going to take 
the ballot and it did not provide for examination of the 
ballots by plaintiff. 

Whereui)on, Lautchlin Bethune Johnson, called as a wit¬ 
ness on behalf of the plaintiffs, testified on direct examina¬ 
tion as follows: 
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He has been a locomotive engineer since February 5, 
1919 on the Southern Railway; was a locomotive fireman 
from November 11, 1911 until promoted to engineer; after 
being promoted to an engineer, on several occasions he 
served for some time as a fireman; has been Vicji-president 
since 1919 of the ])laintiff Brotherhood’s Southern Railway 
General Grievance Committee; he was present kt the con¬ 
ference in Mr. Mackay’s office on June 12, 3930; there 

231 the representatives of the plaintiff Brothei’hood chal¬ 
lenged the authenticity of the petition sujbmitted by* 

^Fr. Smith requesting a turn of the representation of en¬ 
gineers to defendant Brotherhood, presented jsix letters 
signed by engineers on defendant Railway repudijating their 
signatures on that petition; Mr. Emerson was surprised at 
the repudiations, particularly that of Mr. Lumljin who, he 
said, was 67 years of age, too old to take idsurance in 
another organization and liable to forfeit his njiembership 
and insurance for violation of his obligation tq defendant 
Brotherhood; ]\Iackay then said that if there whs going to 
bo any question of how the engineers wanted to vote, he 
would take a secret ballot in which only those engineers in 
regular assignment, pool and extra board, and ijot the men 
l)ack firing could vote; Tillery and McBride protested that 
all the men on the seniority list subject to call wkre entitled 
to vote and also objected to any secret ballot beckuse it con¬ 
stituted interference with the men’s rights oi| the road. 
]\rr. i\rackay stated that it was his understanding! that it was 
agreed in 1928 that only the engineers in regular assign¬ 
ment and pool would be permitted to vote and riot the men 
back firing; he also referred to two letters tjiat he had 
written on the subject. I 

I 

Q. Did Mr. Tillery or Mr. McBride say anyjliing in re¬ 
sponse to Mr. Mackay’s comments? A. Mr. Tillery said 
tliat he had never agreed to any plan that i-ould limit 
the vote, and he would not agree to any plan, hjle said that 
when the question came up in 1928, 59 had signqd the origi¬ 
nal petition. Tie said that it \vas of no importance at that 
time and he did not challenge ]\Ir. Macjkay’s idea. 

232 As Mr. Mackav himself had said, there wias no sense 

4/ / I 

in climbing the hill before they got to it. | 

Q. Did Mr. Mackay say what he was going i to do with 
respect to the protest of Mr. Tillery? A. Mr. Mackay says 
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it didn't make anv difference whether Tillerv ai>’reed or dis- 
agreed; that he had turned the representation over to the 
B. of L. F. & E. in 1928 on that basis and that he would 
turn it over to the B. of L. E. if they had the vote. 

Q. Did you attend a conference in Mr. Mackay’s office on 
October 24, 1930? A. Yes. 

Q. Who el^e was there? A. ^Ir. Mackay, representing 
the management; Mr. Emerson and Mr. Smith, represent¬ 
ing the B. of L. E.; Mr. Tillery, Mr. McBride, and myself, 
representing the B. of L. F. & E. 

Q. What took place at that conference? A. Another 
petition had been submitted by Mr. Emerson indicating 
that certain engineers on tlie (Georgia Southern & Florida 
Railroad desired to change the representation from the 
B. of L. F. & E. to the B. of L. E. Mr. McBride presented 
51 letters signed bv ene-ineers on the Georgia Southern & 

Florida Railroad. Mr. Mackav stated that two of the let- 

• 

ters were signed by engineers who had signed the petition, 
and it would be necessary to take a secret ballot to deter¬ 
mine the question and limit the vote to the men in regular 
assignment, pool and the extra board. ^Ir. Tillery and 
McBride protested this and stated that all the men 
233 on the seniority list sliould be accorded the right to 
vote; also, they objected to the taking of any secret 
ballot as it constituted an interference with the men’s 
rights on the n*oad, and they would not participate in a 
secret ballot. ^Ir. Mackay then called a stenographer and 
dictated two letters setting out as to how the ballot would 
be taken. 

Q. Did Mr. JIackay ask you personally who you would 
agree would be honest takers of the ballot or would be fair 
takers of the ballot? A. Xo, sir; he did not. 

Q. Did you make any statement that you would object 
to a Mr. Lott ffarticipating in the taking of the ballot? A. 
Mr. Lott’s nan|e was mentioned, but I do not think it came 
up that way. 

Q. Did vou make anv statement to the effect that vou 
would object to his participation? A. No. I think Mr.— 
no, I did not. 

Witness further testified that at a conference on Decem¬ 
ber 2, 1930, I\Iackay announced that in the secret poll taken 
during X^ovember 1930,18 had voted in favor of representa- 
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tion by i)laintiff Brotherhood and 17 for defendant Brother¬ 
hood; that witness was present at the conference dn Janu¬ 
ary 14, 1932, at which representatives of the plaintiff 
Brotherhood cluillen^’ed the autlienticity of the petitjion sub¬ 
mitted by Mr. Smith requestin<>* representation of| the en¬ 
gineers bv defendant Brotherhood; that Mr. Mackhv there 
liad said there was nothing to do but to take a ballot limited 
to engineers in regular assignment, ])ool and extrh board; 
that ]\Ir. ]\IcBride protested against the taking of any 
secret ballot, stated that plaintiff Brotherhood would 
234 not agree to or participate in one, wouldj not be 
bound by it, and that the management had noj right to 
take a secret ballot. | 

Witiu'ss further testified that he attended a conferdnce held 
in Mr. Mackav's office on February 23, 1932, at which Mr. 
Mackay announced that 21 members had voted for repre¬ 
sentation by the defendant Brotherhood in the secret ballot 
he conducted in January 1932; that Mr. Goff and jMr. ]\lc- 
Bride i)rotested the vote, and asked Mackay to jcjin them 
in submitting the matter to the United States Board of 
^^ediation; that Mr. Mackay declined so to do, statiing that 
tlie defendant Brotherhood would not become parties to 
submitting the matter. j 

A further conference between C, J. Goff, witi'jess and 
]\rackav was held on Julv 15, 1932; there Goff and! witness 
presented a petition signed by 46 engineers on the Seniority 
lists of engineers, and subject to call for service ori defend¬ 
ant Railway, authorizing the plaintiff Brotherhoocj to con¬ 
tinue to represent them. i 


Mr. ■Jorris thereupon offered to establish by thc^ witness 
that the witness had been advised by ]\Ir. AV. B. Stafford, a 
member of the Brotherhood of Locomotive Engineers, who 
was active in the organization, that a number of ehgineers 
on the Georgia, Southern & h^lorida Railway, ipcluding 
A. C. Baggarlv, T. I). Clav and Coleman Tidwell, could 
not be admitted to the Brotherhood of Locomotive En- 

_ I 

gineers if they so desired. This offer was objected to by 
defendants on the ground of immateriality, the objection 
was sustained, and an exception was noted and allowed to 
plaintiffs. 

235 Mr. Moi-ris thereupon offered evidence tending to 
prove that the Southern Railway, of whichj defend¬ 
ant Railway is a subsidiary, treats furloughed epiployees 
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exactly as if they are full time working employees, dis¬ 
ciplined them and dischai’ged them from the service; that 
the officials of the Southern who })ass ni)on the dismissal of 
such employees i-eport to defendant H. AV. Aliller, Vicc- 

President. ;of defendant Kailwav and Southern Kailwav. 

• » 

This offer was ohjeeted to as immaterial, the objection was 
sustained, and an exception was noted and allowed. 


Witness furtlnu- testified that Mr. (1. L. (^oble, Mr. 
Vj. Strnnk and Air. (\ R. Jackson are local chairmen of 
defendant Brotherhood and membei’s of the Oeneral Com¬ 
mittee of Adjustment on th(‘ Southeiai Railway System; 
that they have seniority rights as engineers on the South¬ 
ern Syst(‘m and are now demoted engineers and serving as 
firemen: that they still maintain their positions as mem¬ 
bers of the (leneral Committee of the defendant Brother¬ 
hood on the Southern Svstem. 


Cross-examination: 


On cross,examination bv Air. Alderman, counsel for de- 
fendant Railwav and detluidants Aliller and Alackav, Air. 
Johnson testified as follows: 

At the June 12, 1920 conference. Air. Tillery said he had 
not agreed at the Febiaiarv 1928 conference to limit the vote 
to engineers on regular assignment, pool and extra board. 
It is witness' recollection that Air. Tillerv also said he had 
nev(‘r 1 -eceivi‘d a co])y of the letter of A|)ril JO, 19.J0. Air. 
Alackay stated he would not ])erniit Air. Lott to vote on the 
(juestion of the representation of the engineers be- 
236 cause he was an ofTicer of the railroad. Witness does 
not recall Air. ITungerford being discussed. AVitness 
has no recollection of Air. Mackay’s asking re])resentativcs 
of ])laintiff iBrotherhood whether Superintendent Tlunger- 
ford was an im])artial and a fair man to take and count the 
ballot. 


On cross-examination by Air. Weisell, counsel for defend¬ 
ant Brothei*hood, Air. Johnson testified as follows: 

Air. JohnJron's committee did not, before either the first, 
or second ballots, instruct members of plaint if! Brother¬ 
hood not toi participate in the ballot: said members were 
not urged to vote therein: no instructions wore issued to 
the members not to vote: witness was acting as General 
Chairman of his committee in January 1932. The Presi- 


GA. SOUTHERN AND FLORIDA RAILWAY CO 


187 


dent of witness’ organization sent a man named inlays down 
on the property. He sent ^Nlays down to offset pj’opaganda 
that was being ])ut out by defendant BrotlierhoodJ ]\rays was 
down there. Witness does not know whether he \vent down 
there for the y)urpose of getting votes in favor pf plaintiff 
Brotherhood in this secret ballot. Witness could not an¬ 
swer the question if that was the specific purposei Witness 
talked with him while he was down there. W|tnoss was 
down there himself ])art of the time. Witness! urged all 
of the men to vote in the ballot. Witness voted ihc 51. 

I 


(J. You were urging the men of your organization to vote 
in this secret ballot in 1982, weren’t you? A. ^o. I was 
not down there in 1982. I 

Q. Well, in 1980? A. Xo. I issued a letter. | 

I 

Witness has not got a copy of the letter. This|letter was 
sent to the membershii) of plaintiff Brotherhood on 
2.‘{7 11 k‘ (1S«Js:F. Without the lett(*r befor(‘ hi|in witness 

would not like to go into details, but has la recollec¬ 
tion of the lettei*. Witness’ recollection was that he told 
them that they could if they chose or they could Jiot if they 
chose vote. Witness urged them to vote for tlje plaintiff 
Brotherhood in some other manner than in the letter. 


Redirect examination: j 

I 

Q. Will you be good enough to answer first this question? 
In 1980, in X’ovember, a ballot was taken, a secb’et ballot. 
Did vou, in connection with that ballot, as an official of the 
organization, urge the members of the organization to vote 
or did vou not? i 

]\rr. Hoover: T object, to that as not proper redirect 
examination, if your Honor please. I 

The Court: Ask him if he went down there as| a member 
of the organization. I 

^Ir. IMorris: I will reframe the question. I 

I 

Bv Mr. Morris: ! 

. ! 

Q. Did you, as a member of the organizatiqu- A. 

(Interposing:) I did not. i 

Q. You did not ? Now, then, with respect to Hie ballot in 
1932, did you or did you not urge the members of your 
organization to vote in that ballot? A. I did no^:. 




188 BROTHERHOOD OF LOCOMOTIVE FIREMEN, ETC., VS. 


Kecalled to tlie stand as a witness for the plaintiffs, Mr. 
Jolinson on direct examination by counsel for plaintiff, 
identified as the letter which he sent to the men on the de¬ 
fendant Railway a mimeoii’raphed letter dated 

238 Xovember 4, 19.30 addressed to ‘‘^Fembers, B. of 
L. F. b]., Georuia Southern & Florida Railway”, 

signed ”L. B. Johnson, General Chairman”, which letter 
stated that the defendant Brotherhood had requested the 
management to transfer to the jurisdiction of that organ¬ 
ization tho agreement covering rates of ])ay, rules and 
working conditions of engineei-s on defendant Railway 
now under tho jurisdiction of ])laintiff Brotherhood; that 
conferences had been held between re])resentatives of 
plaintiff and defendant Bi-othorhoods and the inanagenient; 
that tho management has decided to vote the engineers on 
the question: that ])laintitT Brotherhood did not agree with 
the view and that in order that the ])osition of ]')laintiff 
Brotherhood ])e elearly understood, the attached communi¬ 
cations should be carefully read. The attached communica¬ 
tions were a mimeogra])hed co])y of the letter dated Octo¬ 
ber 24, 19.30, to Emerson and lilcBride from ^Fackay [Stip. 
Ex. bbl, and a mimeogra])hed copy of ^FcBride’s letter of 
Xovember .3, 19.30. to Mr. ^Fackay jSti}). I'^x. .IS]. This let¬ 
ter and attached communications were offered and received 
in evidence as. Plaintiffs’ Exhibit Xo. 10, over tho objection 
of defendant Brotherhood that it was not responsive to the 
cross examination. 

Wherenpon witness testified that he did not write any 
other letter to the eng*ineers on defendant Railway who 
were members of plaintiff organization respecting the 
representation question. 

Mr. J. B. Hunt, a ]plaintiff, was called as a witness on 
behalf of ])laintiffs and on direct examination by Mr. 
Morris, connscl^l for plaintiffs, testified as follows: 

He lives in Macon, Georgia; has been a locomotive en¬ 
gineer since September 1919 on defendant Railway; is a 
citizen of the United States; is 43 years old; at present is 
employed as a demoted engineer, temporarily serving as a 
fireman on defendant Railway; was last an engineer on 
September 15,; 19.32 and was called to act as an engineer 
15 or 16 times during 1932; worked as an engineer 

239 in every month during 1931 except August; earned 
during 1931 approximately $2,000 as a demoted on- 
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I 

g’ineer serving as a fireman and $825 as an engineer; did 
not v()t(‘ in tin* ])()11 of Jannaiy 1932 conducted by Mf. Mac- 
kay and was not given a ballot. | 

Witness further testified that Edward W. Cooev lives at 
Valdosta, Georgia; is an engineer on defendant Railway; 
has worked in that capacity since 1919; and is nc^w fur¬ 
loughed. I 

Mr. ^lorris offered evidence tending to prove jtliat if 
defendant Brotherhood was recognized as the representa¬ 
tives of th(‘ (‘iigineers on defendant Railway, it would not 
permit non-members of defendant Brotherhood to Ijoin it, 
would endeavor to gain preference in seniority riglits for 
its members over non-members, and would not allcjw non¬ 
members to secure runs if defendant Brotherhoo([l could 
prevent it. This offer was objected to on the ground of 
immateriality, the objection was sustained, and plaintiffs 
were allowed an exce])tion, which was noted. I 

The witness further testified that defendant I^ailway 
describes him as an engineer; that a ]iass issued toj him in 
January 1932, when he was acting as a fireman, designated 
him as an engineer [The jiass describing J. B. Hunt as an 
engineer was offered and received in evidence as PUintiffs’ 
Exhibit Xo. 7.1; that a pass issued to him in Sepember 
1932, when he was serving as a fireman, described! him as 
an engineer. [A photostat of the pass of September 1932, 
describing J. B. Hunt as an engineer, was offered land re¬ 
ceived in evid(*n(*(‘ as Plaintiffs’ Exhibit 8.] | 

i 

There was offered and received in evidence, as Plaintiffs’ 
Exhibit 9, a certificate issued by the Transportation 
240 De])artment of the Southern Railway cetdifying 
‘‘That J. B. Hunt, em])loyed as engineer | on the 
G. S. & E. Division, was examined on the rules of the Trans- 
])ortation Do])t. 4-5-32, and so qualified by his knowledge of 
the rules to fill the ])osition of engineer in the sejwice of 
the Conqoany.” | 

Witness testified that when this certificate was issued to 
him he was working as fireman; that he last servec| in reg¬ 
ular assignment as an engineer in April 1931; that when 
('ailed foi* service as an engineer during the last foiir and a 
half years, he served under the schedule of wages, rijiles and 
regulations i)rovided in the agreement between defendant 
Railway and its engineers [Plaintiffs’ Exhibit 1]; that when 
again called to serve as an engineer, he expects tio serve 
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under this agi;eeinent, or one similar to it in subject matter 
and scope. 

Cross-examination : 

On cross-examination by Mr. Alderman, counsel for de¬ 
fendant Raihvav and defendants ^liller and Mackav, witness 
testified as follows: 

He is temporarily employed as a fireman; does not know 
how tem])orary his employment as a fireman will be, it de¬ 
pending on the, future business of the railroad. 

On cross-examination by Mr. Weisell, witness testified 
as follows: 

Pie does not know where Mr. Cooey is, wliat he is doing, 
or how long-He has lieeii furloughed; does not know whether 
Mr. Cooev worked as a locomotive engineer at anv time 
during the years 1931 and 1932; does not rememlier when he 
last saw him working as an engineer. 

241 Witness is now working under the rules relating 
to firemen and i-(‘ceives the pay of a lireman as set 
forth in the firemen’s schedule. 

On re-direct examination by ^Ir. Morris, witness testified 
that if he res})onded to a call for service as engineer he 
would res])ond under the rules for engineers. 


Mr. J. F. McCreery, eallcd as a witness on behalf of th(‘ 
plaintiffs, testified on direct examination by Mr. Morris, 
counsel for i)laintiffs, as follows: 

lie has i)een general Vice-President of the Brotherhood 
of Railway Carmen since 1913; })rior to that time was 
President of the Illinois Ctmtral Federation of Sho}) Crafts 
and has been a local chairman and a carman in the shops of 
the Illinois Central at Paducah, Kentucky; has participated 
in conferences formed for the ])ur])oses of adjusting dis¬ 
putes between railway managements and employees, at 
which the maimer and conditions under which employees 
may select their representatives was considered and deter¬ 
mined. 


Whereu]ion, Mr. ^lorris offered to ])rove by the witness 
that conferences were held in 1914, 1915 and 1916 between 
representatives of certain railroads, among them defendant 
Railway, and representatives of employees, to determine 
which of two organizations should represent carmen on the 
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Atlantic Coast Lino; that it was agreed by the conferees 
tliat the* dis])nto should be detonnined by a secret pbll of 
the employees, to be jointly conducted by representati'i^es of 
the two organizations and the railway management; that it 
was further agreed that all the carmen on the senioritv list 
of carmen subject to call for service, including furloiighed 
men and men demoted to helpers’ ])ositions ancjl men 
242 off sick, were to be iiermitted to vote in the ^ecret 
ballot; that the vote was to be conducted as follows: 
at each sliop and repair point re])resentatives of the| man¬ 
agement and of the two organizations should prepare a 
correct senioritv list of the men, call in the men eiititled 

* . . . . . I 

to vote, clieck them otf the seniority lists, give them bgllots, 
which should be marked in a booth, and dei)osited in |a bal¬ 
lot box in the })resence of the re])resentatives, who ^^lould 
check the voters out; that the vote was conducted in accord¬ 
ance with this method. .Mr. Morris olfered furtlier to 
establish by th(‘ witness that the witness hel])ed to forrliulate 
the policy of his organization relating to the voting pf de¬ 
moted and furloughed men; that demoted and furlOjUghed 
men were allowed to vote and that the reason for this J)olicy 
was that demoted and furloughed men must return tp serv- 
ic(‘ and work uiuhu' tht‘ rules, rates of i)ay, and working 
conditions created by the committee i)i’eviously selected to 
represent the em])loyees, and that to forbid demoted and 
furloughed men to vote would make it i)ossible for railway 
managements easilv and without detectable fraud to cut 
men off the working list, thus control the selection of jrepre- 
sentatives and make a farce of the Kailway Labor Act. 


Objection was made by all defendants to these offers of 
])roof, on the ground of immateriality. The objectibn was 
sustained and an exception was noted and allowed to 
plaintiffs. j 

Mr. Alderman, counsel for defendant Kailway a|Kl de¬ 
fendants Mackav and ^liller, stated that if the witness 
should have been allowed to testify and give the testimony 
outlined by Mr. Morris, the defendants would have exipected 
to i)rove i)y him that in the case of carmen o^* shop 
243 crafts there is no other craft or class of employees 
immediately below that into which men furloughed 
out of the carmen’s class would automatically or otherwise 
fall and that therefore there is no interlocking relationship 
as exists between engineers and firemen, and that thel entire 
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testimony was confined to a period more than 10 years 
prior to the enactment of the Railway Labor Act of 1926. 

Whereupon, Mr. Morris offered to establish by the wit¬ 
ness that it was the ])olicy of the Brotherhood of Railway 
Carmen to permit all men who hold seniority rights and 
who are subject to call for service, including demoted and 
furloughed men, to vote in the selection of their representa¬ 
tives. Counsel for defendants objected on the ground of 
immateriality. Mr. Morris stated the evidence was offered 
to show the manner in which employees in one classification 
selected their representatives in their unincorporated asso¬ 
ciations, and that he hoped to be able to show later that 
without exception all the organizations permitted their de¬ 
moted and furloughed men to vote for representatives of 
the class. The objection was sustained and an exception 
noted and allowed to plaintiff. 

Whereupon, Mr. ^Morris offered to establish by the wit¬ 
ness that the witness, in dealing with railway managements, 
had never conducted a vote without voting demoted or fur¬ 
loughed men; objection was made and sustained; exception 
was noted and allowed to plaintiffs. 

Whereupon, Mr. ^lorris offered to establish by the wit¬ 
ness that the witness had participated in formulating the 
policy of his organization res|)ecting who could vote for 
representatives of the carmen; objection to the offer 
244 was made and sustained, and exception was noted 
and allowed to idaintilfs. 

Whereupon, Mr. ^lorris asked the witness what rea¬ 
sons he had assigned for voting demoted and furloughed 
men; objectiop to the (piestion was made and sustained; ex¬ 
ception was noted and allowed to plaintiffs, and it was 
stated that if permitted to testify, the witness would state 
that if the demoted and furloughed men were not allowed to 
vote, it woukLpermit a railroad to determine who were the 
men on the actual working lists. 

Albert Phillips, call ed as a witnc'ss for ])laintiffs, tes¬ 
tified on direct examination by Mr. ^lorris, counsel for 
plaintiffs, as follows: 

He is General Secretary and Treasurer of plaintiff 
Brotherhood; has been associated with the railroad indus¬ 
try since 1889; has served as fireman and engineer; has 
been chairman of the local Grievance Committee of his 
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lodge of plaintiff Brotherhood; general chairman of the 
(loneral (Ji-ievance CV)niniitlee of the Southern Pacific Rail¬ 
road, Pacific Lines; and served during the War onj the Rail- 
I’oad Board Adjustment No. 1 under the U. S.| Railroad 
Administration in Washington, with the duties o|f passing 
upon disputes and grievances concerning rates of pay for 
service and also grievances concerning seniority and rules 
involving promotion and demotion; w^as one of th^ original 
members of the Railroad Labor Board and served on the 
Board for three years; whereupon Mr. Morris, cdunsel for 
plaintiff, offered to establish by the witnesi that the 
245 U. S. Railroad Labor Board was composecj of three 
rei)resentatives of the railway employees,! three of 
railway employers, and three from the public; th^t it han¬ 
dled all matters of contract and wage agreements and dis- 
])utes and matters relating thereto between different classes 
of eni])]oyees and also questions of representation, and the 
right of different classes of employees to select thCir repre¬ 
sentatives, and the manner in which the representatives were 
to be selected; that the Board rendered about IjSOO deci¬ 
sions while witness was a member, 30 or 35 of wllich dealt 
with the question of the selection of representativies of em¬ 
ployees, who shall vote for such representatives! and the 
manner in which the representatives were to bejselected; 
that the Board in Decision No. 218, in which it |settled a 
dispute between the Federated Shop Crafts and t|he Penn¬ 
sylvania System, ordered the taking of a ballot afnong the 
employees, and directed that the employees laid of^, due to a 
reduction of working forces, should be permitted to vote; 
that the witness concurred in the decision of the !^oard for 
the following reasons: (1) the furloughed men were inter¬ 
ested in the representatives because they must work, when 
I'eturiied to service, under the rules, wages, etc., es|tablished 
foi* them by the representatives chosen; (2) to peijmit them 
to vote in a matter so closely affecting them was! the only 
reasonable and just way of safeguarding their interests; 
that the term “normal working force”, as he understood 
the term to be used in the Board’s Decision No. 218 is the 
force required to operate the railroad, meeting j seasonal 
peaks throughout the course of the year, and that ithe num- 
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l)or carrier on the seniority list is ‘‘•oveiTied bv the 
246 number of men required for service under normal 
conditions and rejjresents what is called the normal 
working force. 

The offer of evidence was objected to on the ground of im¬ 
materiality, and on the ground that the decisions of the 
Eailroad Labor Board had no binding force. [The offer to 
prove what the witness’ reasons were for concurring in De¬ 


cision Xo. 2JS was se])arately objected to by (Ud'cMulaui 


Brotherhood.] Mr. ^lorris stated that the decisions of the 


Eailroad Labor Board were material to the case at bar be¬ 


cause the Board developed a body of custom and practice 
with res])cct to who are enii)loyees of a raili’oad, with re¬ 
spect to the manner of selection of their representatives in 
their own unincorporated associations or by other means of 
collective action and with respect to tlie interests of such 
employees as, developed in the practices between the rail¬ 
ways and, their employees; that this ])ody of practice must 
have been considered by the legislators when they passed 
the Eailway Labor Act and that, therefore, the decisions of 
the Board would be of considerable value to the Court in 


making its decision. The objections were sustained, excep¬ 
tion was noted and allowed to plaintiffs. 

Whereupon, Mi\ Morris offered to prove by the witness 
that over a pei'iod of two years, members of ])laintiff Brotli- 
erhood on defendant Eailway paid approximately ^r8,000 to 
plaintiff Brotherhood in dues and assessments; this offer 
was objected to, the objection was sustained and plaintiffs 
noted and wei;e allowed an exception. Counsel for plain¬ 
tiffs stated that the offer was made to show the plaintiff 
Brotherhood would be materially damaged if an injunction 
was not allowed. 


247 E. L. Oliver, called as a witness on behalf of ])laiii- 
tiffs, testified on direct examination by Mr. Morris, 
counsel for plaintiffs, as follows: 

He is director of the Eesearch Department of the 
Brotherhood of Eailway and Steamship Clerks, Freight 
Handlers, Express and Station Employees; has held said 
position since January, 1928; prior to that time was en¬ 
gaged in the inyestigation of disputes involving his organi¬ 
zation and in fhe preparation and handling of such dis¬ 
putes; has taken part in handling such disputes. 
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Wlioroiipoii ]\rr. Morris offered to establish byj the wit- 
]K'ss tliat in a dis])nte between the employees of thie Kansas 
City Terminal and two labor or^’anizations as td how the 
representatives of the employees should be selected, it was 
ai;-reed bv the railway manai>'ement, and the two br^aniza- 
lions, that the men who were demoted and furloughed into 
lower classifications would be permitted to vote jin deter¬ 
mining whom their representatives should be. Objection 
was made on the ground of immateriality; the ;objection 
was sustained, and an exception was noted and allowed. 
M’^r. Morris further offered to establish by the wi^iess that 
in the clerical class of railway employees [i. e. sitch as in¬ 
volved in the Kansas City Terminal dispute], sub-clerks 
and clerks are moved up and down the working lists in 
accordance with their seniority privileges and in aj^cordance 
with the conditions of traffic operations on their t’oad; dis¬ 
putes similar to the Kansas City Terminal dispute have 
been settled and handled in similar manner on seven other 

railwavs; that in all cases where decisions of the 
:248 Railroad Laboi* Board had been made before these 

I 

disputes came up, the principles laid down jin the de¬ 
cisions of the Railroad Labor Board were followed. The 
offer was objected to as incompetent, irrelevant, ^nd imma¬ 
terial; the objection was sustained; exception \yas noted 
and allowed to plaintiffs. | 

Whereupon, 0. H. Braese was called as a witiie^ss for the 
])laintiffs and on direct examination by Mr. Morris, counsel 
for plaintiffs, testified as follows: 

He is second vice president of the American Tfrain Dis¬ 
patchers Association, holds seniority as train dispatcher on 
the New York Central Railroad, but is at present on leave 
of absence; as vice president he assists comrjiittees in 
handling, with railroad managements, questions I involving 
the negotiation of agreements concerning rate^ of pay, 
rules, and working conditions affecting train dispatchers; 
he has had considerable experience with the question of 
seniority rights of telegraphers and dispatchers op the rail¬ 
roads of the United States; has served as dispajtcher and 
telegrapher; holds seniority rights in both classifications 
at the present time. Whereupon Mr. Morris qffered to 
establish by the witness that telegraphers and dispatchers 
are promoted and demoted [from one class to the other]; 
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that in a dispute on the Erie Railroad, taking* place after 
the enactment of the Railway Labor Act, demoted and fur¬ 
loughed men, and men away on leaves of a])sence, were 
allowed bv arrangement between the two labor organiza- 
tions and the management to vote for representatives of 
the class in dispute; that in similar cases on the Southern 
Pacific Railwav and the Atlantic Coast Line the matter was 
handled in that fashion; that in all the representation dis¬ 
putes in which the witness had been engaged, the 
249 right of a demoted dispatcher to vote for the re]n*e- 
sentative of the dispatchers has never been denied; 
that since the enactment of the Railway Labor Act he has 
never known a railwav management successfullv to con- 
duct a secret ballot in the conduct of which both organi¬ 
zations interested in the dispute had no part. Objection to 
the offer was made and sustained, and an exception noted 
and allowed plaintiffs. 


Mr. 0. C. Thorpe, called as a witiu‘ss on ])(‘hair of th(‘ ])lnin- 
tiff’s, ovei* objection ])y all defendants on the ground that 
the said evidence was immaterial and incompetent as res 
infer alios act a, which objection was overruled, and over 
exce])tiou by all defendants, testified on direct examination 
by Ml*. iVlorris, counsel for iilaintiffs, as follows: 


He has lieeii general organizer of plaintiff Brotherhood 
since 1923; has partici])ated in dis])utes relating to the 
selection of representatives when some of the engineers 
were members of ])laintiff Brotherhood and some members 
of defendant Brotherhood: in Januarv or Februarv, 1932 
the Engineer Committee of defendant Brotherhood on the 
Delaware c'c Hudson Railway polled its individual members 
on the engineer* seniority lists res})ecting* their choice of 
representation of the engineers: all the engineers on tlie en¬ 
gineer seniority lists, including the demoted and furloughed 
men, were polled by the engineer committee. 

Tile vote took place when the defendant Brotherhood’s 
committee and the Delaware & Hudson management could 
not agree on the engineers- accepting a monthly plan of 
ixiyment,instead of the ])iec(‘-work iilan already in 
230 vogue. The management ])roceeded to poll the indi¬ 
vidual engineers on the senioritv roster. 

On ])i*eliminary cross-examination by ^Ir. Hoover, coun¬ 
sel for defendant Bi*otherhood, witness testified that the 
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railway company had a contract with the (defendant 
Brotherhood respecting the wages of engineers;! the rail¬ 
way attempted to abrogate the contract, and instead of pay¬ 
ing the men in the manner in which the contract provided, 
it tried to change the terms of payment. That wgs the dis¬ 
pute in question. | 

On cross-examination by Mr. Alderman, witnes$ testified 
that the dispute was between the engineers on the jDelaware 
& Hudson and the railway as to the basis of engineer’s pay; 
that the engineers were represented by defendant! Brother¬ 
hood; that there was no dispute between plaintiff and de¬ 
fendant Brotherhoods as to the right of the defendant 
Brotherhood’s Committee to represent the engineers. 

On redirect examination by Mr. Morris, witness testified 
that defendant Brotherhood’s committee wanted to vote 
plaintiff Brotherhood’s engineer members; that j^he man¬ 
agement asked the engineers to accept the so-called monthly 
plan; that the engineers’ committee refused, and the Dela¬ 
ware & Hudson Bail wav then called each engineeir into the 
office and asked him to sign an agreement accepting the 
monthly plan individually; that the Bailway, aft(>r calling 
the men in, put in effect the monthly plan, sayinj? that 60 
some per cent of the engineers had accepted the pllan; that 
the plan was put in effect regardless of the defendant 
Brotherhood’s Committee; that the engineers’ Committee 
was a standing committee, selected about a year prior 
251 to 1952, at an annual election, to represent |the engi¬ 
neers in all disputes; that in selecting the committee 
to repi*esent the engineers not only engineers actually op- 


(‘rating engines hut (‘iigineers that were demoted to Hremen 


voted. 


On cross-examination bv Mr. Alderman, witnefess testi- 
(ied he did not know anything about the vote by \yhich the 
Brotherhood of Locomotive Engineers was selected as the 
standing committee to represent the engineers; thjxt he did 
not understand the question; that the vote concerning 
which he testified was the vote of confidence in the general 
chairman of the defendant Brotherhood; that the engi¬ 
neers asked that the general chairman represent! them in 
their negotiations with the company; that the petition read 
something like this: I 


hereby request that the General Grievance Cbmmitteo 
of Adjustment of the Brotherhood of Locomotive Engi- 
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neers represent me in making* agreements with the Dela¬ 
ware & Ilnclson Railway Company’-; 


that this vote was taken in January or February, 19.32 in 
the presence, of the witness; that the monthly plan was 
laid down to; the engineers in the superintendent’s office, 
where the men were asked to sign a letter in which they 
agreed to accept the monthly plan; that when the Company 
proceeded to take in that vote, the engineers took the stand 
that this was ignoring their general chairman and their 
General Grievance Committee, and the petition circulated 
was to ask the General Grievance Committee of Adjust¬ 
ments to represent them. 

Upon examination by the Court, the witness testified that 
after tlie railway company had called in every engineer 
on its road and got the engineers to agree to abrogate the 

existing contract respecting the pay of engineers and 

252 to enter into another contract bv which tliev were 

*' « 

paid so much a month for their service, as distin¬ 
guished from so much a mile, the defendant Rrotherhood 
came to the cpnclusion that the engineer members of the 
organization had not placed much confidence in them, and 
had made agreements over their heads; that then the 
Brotherhood circulated a petition, asking for a vote of con¬ 
fidence in the iGeneral Grievance Committee: that a num¬ 
ber of petitions were circulated, on each of wliicli were 
prol)ably 10 or 12 names; that the one received by the wit¬ 
ness was circulated by John Ruane, chairman for the de¬ 
fendant Brotherhood at Binghamton, New York, who was 
in the firing service at the time; that the petition said: 


“AVe, the undersigned engineers, petition and recjiiesl 
that the Brotherhood of Locomotive Engineers represent 
us in making rules, rates, and working conditions with the 
Delaware cV: Hudson Railway Company.”; 


that at the time the petition was circulated, no change had 
])een made in the contract respecting mileage basis: that 
several engineers demoted to firemen, including the Chair¬ 
man of the Engineers’ Committee, signed the petition; that 
the ])etition was addressed to the general chairman of 
defendant Brotherhood on the Delaware and Hudson 
Railroad. 

On cross-examination by Mr. Alderman, witness testi¬ 
fied that he does not know whether or not the engineers 
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who signed the petition were all members of d^^fendant 
Brotherhood; he does not know whether any nonj-member 
voted in the petition. I 

On further cross-examination by Mr. Alderman; witness 
testified that the controversy had its origin in the 

253 question of wages to be paid engineers on the Dela¬ 
ware and Hudson Railway; that the Railway itself 

took a vote of the engineers and determined it would put 
the engineers on a monthly basis of pay rather than a mile¬ 
age inxsis; that this determination was reached during the 
time the railway company was taking the vote; jthat the 
railway took the vote by calling the engineer intcp an offi¬ 
cial’s office, and asking him to sign a letter that jthe rail¬ 
way had there, saying that he would accept the | monthly 
plan; that the men began to try to avoid the changO of pay¬ 
ment prior to tlie time the railway gave its decijsion and 
circulated the petition in question; that the purpose of the 
petition was to have the committee of defendant SBrother- 
hood represent the men in the dispute with the company; 
that there was no dispute at the time as to whoi was en¬ 
titled to vote in the selection of the representativ|js of the 
men; that after tlie petitions were circulated, defendant 
Brotherhood undertook to represent the men in | the dis- 
])ute with the railway company; that after thel railway 
company had put tlie monthly payment plan inio effect 
with the engineers, it put it into effect with the otlnir crafts. 

On further redirect examination bv Mr. Morris; witness 
testified that he did not know whether any members of 
jilaintiff Brotherhood who were not members o^ the de¬ 
fendant Brotherhood signed the petition for the jmanage- 
ment; that furloughed and demoted engineers sijgned the 
petition; that the petition was addressed to Mr. pooth as 
general chairman of the defendant Brotherliood. In 

254 apt time all defendants moved to strike all jthe fore¬ 
going testimony of the witness Thorpe a^ incom¬ 
petent and immaterial and all the foregoing cross-examina¬ 
tion w’as subject to reservation of all rights urjder said 
motion, which said motion \vas overruled and whiqh ruling 
was excepted to by defendants. 

i 

Whereupon Carl J. Goff, called as a witness for tlhe plain- 
tiffs, testified on direct examination by ^Mr. ^Ijorris as 
follows: i 
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Pie is vice-president of plaintiff Brotherhood, which is 
an iinincorpprated voluntary association of locomotive en- 
i;*ineers, tireinen, hostlers and hostler helpers, with a mem¬ 
bership of approximately 63,000. Approximately half of 
the membership consists of men qualified and promoted 
to positions as locomotive engineers. Plaintiff Brother¬ 
hood does not show partiality to either its engineer mem¬ 
bers or firemen members. It is obligated and undertakes 
to protect the interests of both. The defendant Brother¬ 
hood of Locomotive Engineers has a membership of 68,000, 
many of whom are working as locomotive firemen at tlie 
present. On, some railways, defendant Brotherhood makes 
contracts with railwav managements for firemen as dis- 
tinguished from engineers. 

Witness lias been engaged in tlie railwav industrv for 
about twentv-five vears; he served as locomotive fireman 
from 1904 to 1911, when he was granted leave of absence 
to take up duties as chairman of a General Grievance Com.- 
mittee of ])laintiff Brotherhood on the Southern Bailway; 
he held this position until September 1, 1919, when he be¬ 
came vice-president of plaintiff Brotherhood, which office 
he still holds. As chairman of the Southern Railwav Svs- 
tern General Grievance Committee for plaintiff Brother¬ 
hood he represented the members of that Brother- 
255 hood employed on the Southern Railway in nego¬ 
tiating agreements with the management concern¬ 
ing rates of pay, rules, working conditions and other 
matters in which they were interested, including personal 
grievances of individual members of the organization em- 
])loyed either as locomotive engineers, as firemen, or as 
hostlers. His,duties as vice-president of plaintiff Brother¬ 
hood are substantially the same as his duties as chairman, 
except that he deals with similar matters on many rail¬ 
roads throughout the country. He travels to various i)oints 
in the United States and Canada. He has conducted nego¬ 
tiations with managements of many railroads, including 
the Southern Railway, on one or more occasions in connec¬ 
tion with matters pertaining to the promotion and demo¬ 
tion of engineers and firemen and senior it v rights of men 
in engine service, and other questions of a similar charac- 
te-*. He lias served on a number of arbitration boards of 
adjustment, to which questions of this character were 
referred. 
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Witness further testified that in negotiating ^dth rail¬ 
roads respecting seniority rights he has represented both 
engineers and firemen; that on some occasions hei has rep¬ 
resented the defendant Brotherhood, upon requesj: and au¬ 
thority of the chief executive of that Brotherhood. 

Demotion and promotion practices such as proijiotion of 
firemen to engineers and demotion of engineers ti) firemen 
occur in other occupations; trainmen are promoted to posi¬ 
tions of conductors, and, vice versa, conductorsj are de¬ 
moted to positions of trainmen; mechanics in the shop 
crafts are promoted to supervisory positions anq to shop 
foremen at small terminals, and are demoted to positions 
of mechanics; telegraphers are promoted to [positions 
256 as dispatchers, and when there is no work [for them 
as dis])atchers, they are demoted and exeitcise sen¬ 
iority rights in the telegraph service; switchmen|are men 
engaged in yai-d service, switching cars at terminals, are 
promoted to yard masters and assistant yard masters, and 
are at times demoted and returned to the service pf switch¬ 
men. I 

Witness testified that he is familiar with the ntanner in 
which the employees of a railroad in the United States and 
Canada select their representatives for making agreements 
on their behalf in carrying on disputes between ejnployers 
and employees. | 

Whereupon .Mi*. Morris offered to establish by the wit¬ 
ness that a uniform practice exists on the railroads in the 
United Stat es and Canada for the selection of representa¬ 
tives by the employees; that both in cases wher^ a labor 
organization is determining its own representatives to rep¬ 
resent its members in a given class, and where! the em¬ 
ployees of a given class are voting to determine [which of 
two organizations shall represent all the employees of the 
class, both demoted and furloughed employees [are per¬ 
mitted to vote; that where there is a dispute between rival 
organizations and the management as to what rej^resenta- 
tive the em})loyees shall have, the practice is for [the rival 
organizations and the management to agree on thj} method 
of conducting the voting; that attempts to depart from 
these practices have been unsuccessful; that th^re is no 
case whore the employees themselves have refusecjl to per¬ 
mit engineers who have been demoted to firemen | or those 
furloughed, to vote for representation of the ehgineers. 
This offer was objected to. j 
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2o7 Tile Court: Do you mean that his knowledge is that 
there is a uniform procedure? 

Mr. Morris: Yes, sir. There is practically a uniform 
method of procedure. 

The Court: Practically, or is it a uniform method? 

^Ir. ^[orris: I am willing to sav it is uniform. 

The Court]: Does he know how this other organization 
operates? 

Mr. Morris: The other Brotherhood? 

The Court: Yes. 

Mr. Morris: Yes, he does. He knows how the other 
Brotherhood operates. 

The Court,(interposing): Are you confining this to engi¬ 
neers? 

Mr. Morris: No, your Honor. 

The Court: Objection sustained. 

An exception was noted and allowed plaintiffs. 


The witness further testilied that if a member of defend¬ 
ant Brotherhood is demoted to the rank of fireman, and 
is firing at the moment, the practice is that he may vote 
for the representatives of tlie defendant Brotherliood who 
represent engineers in the making of agreements relating 
to schedules of wages, rules, regulations and working con¬ 
ditions, and who conduct dis])utes with the management re¬ 
lating to labor matters; that the ])ractice ou defendant 

Railway has lieeii to allow demoted engineers to vote for 

• ^ 

representatives of the engineers; that an instance of this 
])ractice which witness knows of was the election of the 
(leneral (rrievance Committee of the Brotherhood of Loco¬ 
motive P^irem(‘p and Kiiginemen which took place since that 
organization was recognized as re])resenting the engineers 
on defendant Railway in February, 1928; that witness 
thinks there have been two such elections; but wit- 
258 ness is not sure about that; there certainly has been 
one, just directed to that one question. 

Witness further testified that some years ago there was 
a question raised as to whether or not locomotive engineers 
employed on the Cincinnati, New Orleans and Texas Pacific 
road, the Alabama Great Southern, and the New Orleans 
Northeastern railroads, would be represented in making 
contracts by the committee of the defendant Brotherhood 
on those roads, or whether the then General Grievance Com¬ 
mittee of Adjustment of the defendant Brotherhood on the 
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Southern Railway should represent them; that I it was 
agreed between the representatives of the defendant 
Brotherhood that a vote of the engineer members j of that 
organization on the three railroads named would be taken, 
to determine their choice of representatives; that it was 
further agreed in witness’ presence that all the ipembers 
of the defendant Brotherhood employed on the property 
and carried on the seniority list of engineers, whether they 
were demoted to positions of firemen or whether fur¬ 
loughed from service would be permitted to vote; that the 
vote took place in 1917; that the railroad companies subse¬ 
quently recognized the representatives selected; that wit¬ 
ness does not recall that the railroad companies ashed how 
the representatives were selected. ! 

Witness further testified that during the year 1^)30, de¬ 
fendant Brotherhood undertook to obtain authoriW from 

I V 

the locomotive firemen employed by the Jacksonville Ter¬ 
minal Company, at Jacksonville, Florida, to represqnt them 
in making contracts concerning their rates of pa^, rules, 
conditions of em])loyment and other matters of ijnterest; 
that defendant Brotherhood limited the vote to jnen ac- 
tu'allv in service as firemen and as hostlers, but \tere un- 
successful in obtaining jurisdiction over the agreeihent be¬ 
cause the railroad took the position that furjoughed 
259 men were entitled to a voice in the selection of the 
representatives; tliat tliose iiremen actually Working 
as Iiremen and those furloughed from service who were 
carried on the senioi-ity roster and subject to call f|or serv¬ 
ice as firemen were recognized as entitled to vote; that dur¬ 
ing 1932, a similar situation arose on the Pittsburgh and 
Lake Erie Railroad, on the Alton Railroad, andj on the 
Northwestern Pacific Railroad, separately; that on those 
roads the managements agreed that the defendant iferother- 
hood would not be entitled to jurisdiction over fhe fire¬ 
men’s contract unless authorized by a majority of all the 
firemen including those furloughed, who were carried on 
the seniority roster, and subject to call for servicel as fire¬ 
men. I 

Whereupon ^Fr. Morris offered evidence tending jo prove 
that it is the policy of defendant Brotherhood of Locomo¬ 
tive Engineers to ])refer their members in seniority rights 
as against non-members of the organization; that |in some 
cases this policy has ’been carried out; that this policy is 
required by the Constitution, Statutes, and By-LaWs of the 
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Brotliorhood of Loeoiiiotive Engineers; that the insurance 
rates of defendant Brotliei’hood are higher than the insurance 
rates of plaintiff Brotherhood; that men compelled to join 
defendant Brotherhood would be prejudiced materially be¬ 
cause of the difference in insurance rates. Objection was 
made to this offer; the objection was sustained, and an 
exception was noted and allowed to plaintiffs. 

Witness further testified that he took Mr. ^McBride’s 
place in the handling of the case in February, 19.32; that at 
that time ^Ir. Mackay had taken his second secret poll 
and had announced his intention of i-ecognizing the defend¬ 
ant Brotherhood; that the witness asked !Mackay to join him 
in invoking the services of the United States Board of 
Mediation, which Mackay declined to do; that in 
260 February, 1932, witness submitted an cx parte re- 
(|uest to the Board of ^lediation for its services; 
that, after a pumber of conferences the Board of Mediation 
being unable ^o settle the matter. Governor Colquitt, a mem¬ 
ber of the Board of ^lediation, ])roposed arbitration; that 
witness agreed to arbitrate, but defendant Railway would 
not agree; that on July 15, 1932, witness presented to iMr. 
Mackay a ]>etition signed by 46 engineer employees on the 
defendant Railway asking that plaintiff Brotherhood be 
continued as the re])resentativ(i of the engineers in nego¬ 
tiating agreements concerning rates of pay, rules and work¬ 
ing conditions; and that the jietitioners constituted a major- 
itv of the num holding senioritv rights as engineers on 
defendant Railway at that time. 

The Secretarv of the Board of Mediation was advised bv 

• • 

letter signed by witness that the case at bar was being 
heard in court, and that the Secretary of the Board of 
Mediation was infoianed bv the witness of the hearing in a 
telephone conversation several days ago. 

The witness knows of no instance in which a furloughed 
man has not been recognized as an employee of a railroad 
when his name appears on the seniority roster of that road. 


Cross-examination: 

On cross-examination by Mr. Alderman, counsel for de¬ 
fendant Railway and defendants Mackay and Miller, Mr. 
Goff testified as follows: 

That the instance previously given by him as to the prac¬ 
tice of voting demoted and furloughed engineers on defend- 
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ant Railway was one of a local election within the iplaintiff 

Bi-otherhood which takes ])lace about onc(| every 

261 three years; that his answer to the general question 

was not predicated on any fact or any happening 

which took place ])rior to the time that his organization 
was recognized as the representative of the engineers, on 
February 7, 1928; that his answer as to the practice was 
based solely on the two elections held within plaintiff organ¬ 
ization since 1928; that defendant Brotherhood had nothing 
to do with the election; that defendant Railway recogTiized 
the committee elected in the manner described; thaf: plain¬ 
tiff Brotherhood was recognized on February 7, 1$28 and 
after that, if there was a change in the personnel of the 
committee as a result of the election, that changed personnel 
was recognized and the management dealt with It; that 
defendant Railway had nothing to do with the majnner in 
which the two elections described were conducted, and sim¬ 
ply was notified of the result; that the Jacksonville Ter¬ 
minal (Company, which had taken the position tfiat the 
furloughed men were entitled to a voice in the selection 
of the r(‘])resentatives for tiremen and hostlers is^ partly 
owned by detlmdant Railway, l)ut is a s(;])arate corporation. 
The Jacksonville Terminal Company did not take tlie posi¬ 
tion, to the witness’ knowledge that engineers wljo w’ere 
operating engines, but who held seniority rights on the fire¬ 
men’s seniority lists would be entitled to vote. Xeitl^er does 
])laintiff Brotherhood. The witness does not agree !that an 
engineer employed as an engineer, actually workint>* as an 
engineer, would be entitled to vote in selecting thcj repre¬ 
sentatives to make the conti*acts for firemen, evenj though 
his name were carried on the firemen’s seniority Ijist, and 
even though on any reduction of business he might go back 
into the firemen’s class and fire an engine, for the| reason 
that he is not subject to call for service as a fireman while 
engaged as an engineer operating a locomotive. I 

A furloughed fireman is subject to call bajck as a 

262 (ireman at anv minute. It is not necessarilv true that 

• • ^ i 

he is subject to call only after tliirty days’! notice; 
t.liat, if called within 20 days, he refuses to serve ak a fire¬ 
man, he does not lose any rights, excei)t where thc^ call is 
for emergency work. An engineer when demoted td a posi¬ 
tion of fii'eman is not absolutely subject to call as a [fireman 
unless he cares to exercise the privilege of returning* to the 
firing service. If he exercises the option of workijig as a 
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fireman, lie, is subject to call as a fireman. If he exercises 
the option not to serve as a fireman, he does not necessarily 
lose his lii-eman V ri<»-hts; he mav lose his ri<*‘hts, but he mav 
not lose his. rights. It all depends upon the circumstances. 
He \vould not be called unless he had indicated his desire 
to work as a fii-eman to the officers of the railroad. It all 
depends upon the circumstances whether a furloughed fire¬ 
man would be disciplined if, upon being recalled to service 
as a fireman, he refused. The circumstances are not alwavs 
the same, however, respecting engineers and firemen. AVit- 
ness' position is that it is ])erfectly ])roper for a man who 
is actuallv firing an engine, who holds senioritv rights on 
the senioritv list of both fii'cmen and engineers, to vote at 
the same time, if a vote for both services is being taken at 
the same time, both for representation of the engineers 
and for re})resentation of the firemen. Witness would not 
agree that an engineer in actual service holding seniority 
rights both on the engineers’ seniority list and on the fire¬ 
men’s senior,ity list would be entitled to vote both for repre¬ 
sentatives of engineers and for representatives of firemen, 
and the witness asserted that such an engineer would not 
be entitled to vote in both instances, and that he is sure that 
the i*ules should not work both wavs. 

263 Witness further testified that he understood Mr. 

Mackay’s position to be that he could not undertake 
to arbitrate the controversy, when requested so to do, be¬ 
cause the defendant Brotherhood would not agree to come 

in and be bound bv the arbitration. 

* 

On cross examination by Mr. Weisell, counsel for defend¬ 
ant Brotherhood, witness testified as follows: 

In an election of the General Grievance Committee of the 
plaintiff Brotherhood of Locomotive Firemen and Engine- 
men, an engineer actually working as an engineer, and hold¬ 
ing rights as a fireman, is permitted to vote for the Brother¬ 
hood’s General Grievance Committee; the practice is the 
same in both ])laintiff and defendant Brotherhoods; a de¬ 
moted engineer may, as a fireman, vote for the general 
committee of defendant Brotherhood. 

In 1917, when the engineers on the Cincinnati, New 
Orleans and Texas Pacific, the Alabama Great Southern, 
the New Orleans and Northeastern and the New Orleans 
Terminal voted, there was no dispute between the two 
Brotherhoods with reference to the committee of which or- 
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ganization should represent the engineer employees; the 
Chicago Joint Agreement was in force at that timp; there 
was no question but that some general committee^ of ad¬ 
justment of the defendant Brotherhood would be enj:itled to 
represent the engineers; that the only question was whether 
the committee of the Brotherhood on the Southex^n Rail¬ 
way or the committee of the Brotherhood on the component 
railways would represent the engineers. I 

The witness further testified that he had personsilly par¬ 
ticipated in the Alton case in assisting or represenSting the 
president of plaintiff Brotherhood in dealihg with 
264 the matter and supervising the handling of |he mat¬ 
ter; that he did not personally participate! in any 
negotiations with the management in the Alton caSse; that 
he personally participated in the Pittsburgh and Lj^ke Erie 
case; that both those cases may still be in mediation; the 
witness did not recall whether in his cx parte ap]j)lication 
to the Board of Mediation in this case he asserted, as one 
of the ])rovisions of the Railway Laboi* Act which liad been 
violated, tliat tlie company had taken a secret ballot! against 
the protest of his organization as to tlie right of the man¬ 
agement to take a secret ballot. | 

There was then offered and i-eceived in evidence, as 
Plaintitfs’ Exhibit 11, Confei’ence Ruling No. 55 oi’ the In- 
toi*stato Commerce Commission, !March 16, 1908, which pro¬ 
vides: ‘‘An employee who has not been suspended or dis¬ 
missed from the service, but is on leave of absence and is 
still carried on the roll of em])loyees of the carrier, is still 
an employee, and as such may lawfully use free trahsporta- 
tion.” Whereupon, iMr. ^lorris otfei’ed in evidence! 66 deci¬ 
sions of the Railroad Labor Board deciding thatj in con¬ 
ducting polls of railway employees to determine who their 
representatives shall be, these employees who h^ve been 
laid off or furloughed and are entitled to returiji to the 
sei-vice, under the seniority rules, when the foreje is re¬ 
stored to wliat is generally recognized as constituting a 
normal force, if accessible, should be furnished a billot and 
]xermitted to vote. Objection to tliis offer was ntade and 
sustained [but not on ground of autlienticity of t|ie docu¬ 
ments. See Stip. p. 1], and exception noted and’allowed 
to ])laintiffs. The preferred documents were | max'ked 
“Plaintiffs’ Ex. No. 12” for identification. | 

Whereupon plaintiffs closed their case. ! 
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265 Evidence on Behalf of Defendant 'Railroad and 

Defendants Machay and Miller, 

Defendant Raihvav and defendants ^lackav and Miller 
thereupon adduced testimony as follows: 

Mr. Alderman, counsel for defendant Raihvav, and de- 
fendants ^lackay and Miller, read the stipulation between 
all the parties [See pp. 1-5]. 

'Whei’eiipon, Mr. Mackay, called as a witness for the de¬ 
fendants, testified on direct examination by Mr. Alderman 
as follows: 

He is assistant to the operating Vice-President and 
charged with the duties of personnel and acts for the Vice- 
President in all labor matters on defendant Raihvav; de- 
fendant Ilenrv AV. Miller is A"ice-President in charge of 
()])crations; y’itness rejjorts directly to him. AVitness oper¬ 
ates under the authority of the defendant, Air. Aliller, and 
acts for him in the handling of labor matters. 

Air. Alorris, counsel for plaintiffs, objected to witness’ 
stating whether Aliller had any personal handling of the 

matters about which the witness would testifv on the 

% 

ground that the answer called for a self-serving declara¬ 
tion. Objection was overruled and an exception was noted 
and allowed plaintiffs. The witness stated that Air. Aliller 
had not handled anv of these matters. 

AAltness’ recollection was that he reported to Air. Aliller 
from time to time on what he had done, but at no time did 
he seek couiisel with Air. Aliller until the matter had reached 
the stage of arbitration where a question of policy 
was involved. At that time. Air. Alackay reported the situ¬ 
ation to him and recommended that the defendant Rail- 
wav refuse to arbitrate the matter on account of the 

ft 

266 engineers refusing to join or be bound by the arbi¬ 
tration, and Air. Aliller approved. Air. Alorris ob¬ 
jected to thei above given testimony of Air. Alackay; the 
objection was overruled, and exception noted and allowed 
plaintiffs. 

Air. Alorris objected to Air. Alackay’s being allowed to 
testifv whether it was a fact that the detailed decisions and 

ft' 

steps and handling “which you will relate in your further 
testimony” wgre taken by him on his own judgment, on the 
ground that it called for a conclusion of the witness which 

o 
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he was not competent to give. Objection was overruled, 
and an exception was noted and allowed to plaintiffs. The 
witness testified that that was the fact. I 

Witness further testified that he had entered ^he serv¬ 
ice of the Southern Railway Company in 1901; had served 
as Secretary to the first Vice-President; as the (forporate 
Secretary of the Southern Railway’s subsidiary com¬ 
panies ; as Vice-President of the short lines; as Vice-Presi¬ 
dent of the subsidiary companies, since 1918 ;| and as 
assistant to the Vice-President of the Southern iRailway. 
Since April 1921 he has actively handled all mattcirs of the 
making and interpretation of contracts with all Organiza¬ 
tions on the Southern Railway and its affiliated C(jmpanies, 
including defendant Railwa}'. There was no coijitroversy 
whatsoever as to who should be the representative of the 
engineers (they having been represented by qlefendant 
Brotherhood for many years) until about January 1, 1928, 
when Mr. Mackay received a request from Mr. Tillery for 
a change in the representation signed by 59 persons. 

;Mr. Morris objected to witness’ being asked| to state 
what was the effect of the operation of thO Chicago 
2G7 Joint Agreement to ])revent the arising pf a con- 
troversv like the one at bar. The groun(|s for the 
objection were that a conclusion of a lay witness ais to what 
is the effect of an agreement was called for; that a state¬ 
ment of what was in the contract was called for,| and that 
the agreement had nothing to do with the case, pbjection 
was overruled, and an exception was noted anc^ allowed 
plaintiffs. j 

Thereupon tlie following occurred: 


Witness: A part of the Chicago Agreement vfas incor¬ 
porated into our schedules as Section 25, and a ijortion of 
2G, of the G. S. & F. schedule. | 

Air. Alderman: By schedules you mean the contract? 
Witness: The wage agreement. ; 

^Ir. Alderman: Yes. | 

Witness: The provision to which you refer in j that con¬ 
tract is not in the schedules, and I simply say this to show 
that I had knowledge of the whole agreement, but there 
was no controversy with respect to this subject tip to the 
time that this came up. | 


14—6201a 
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Mr. Morris then objected to the answer on the ground 
that tlie witness was stating what was in the contract 
and liis answer was not responsive to tlie question. Ob¬ 
jection was overruled and exception was noted and allowed 
plaint id's. 

The witness further answered to the same question tliat 
no such controversy [i. e., like the one at bar] arose on 
defendant Kailroad because of the provisions of Article 
I of the ('liicago .Joint Agreenumt, which would have ])re- 
vented it. Objection was made to this answer on the 
ground that the witness was drawing a coiielusion as to 
the reason wliy no exception or no practice arose. 

2()8 The .Court: Have you the contract? If you have, 
put it in. 

Whereu])on, Mr. Alderman offered in evidence Article 
I of tlie (liicago .Joint Agreement between defendant and 
plaintiff Brotlierhood. Mr. Morris objected to its admis¬ 
sion on the ground that the agreement existed and was 
alirogaled i>ri()r to the arising of the present controversy 
lit being admittcnl bv defendants that the contract was 
abrogated in lt)27 | ; does not set forth an established prac¬ 
tice and was qn agreement between the two Brotherhoods 
as to the wav thev were going to conduct their affairs. Ob- 
jection was overruled and an exception noted and allowed 
])laintiffs. Article I [ Primary defendant’s Kxhibit Xo. 1, 
Mackayl stated the agreement between the I>rotherhoods 
that the regularlv constituted committee of the Brother- 
liood of Locomotive Engineers should make, maintain and 
interpret contructs for engineers, and that the making, 
maintenance and interpretation of agreements for locomo¬ 
tive liremen and hostlers should be vested in the Brother¬ 
hood of Locomotive Firemen and Enginemen; except that 
on roads where but one organization had rei)resentation or 
maintained a committee, that organization should nego¬ 
tiate schedules for all men engaged in engine service. 

Witness further testitied that each of the Brotherhoods 
had a committee organized and maintained on defendant 
Bailway from about 1921 to February 7, 1928; that during 
this period the Committee of the defendant Brotherhood 
represented the engineers under the terms of the Chicago 
Joint Agreement, until the abrogation of that agreement; 
that the procedure by which firemen became engineers was 
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as follows: a man would make application to lenter the 
service of the Company as a fireman; would mhke a trip 
over tile road to learn the road, then he would! be given 
emplovment and his senioritv as a fireman would date from 
the tirst day that he made his first trip uhder pay; 

269 if a proniotable man, he would continue in service 

as fireman and would pass what are called his pro¬ 
gressive examinations to be promoted to the position as 
engineer; when he had passed his final examination he 
would, when tlie time came that an emergency oij an extra 
engineer was needed, make a trij) in service as a locomo¬ 
tive engineer, wliich trip usually would be majie in the 
order of his seniority on the firemen^s roster; u4der pres¬ 
ent rules if it happened that the oldest fireman ^tas not in 
the terminal when they needed an engineer, andjsaid fire¬ 
man had iiassed liis examinations, the oldest fijreman in 
the terminal would make the trip and that firenian’s trip 
would establish the seniority as an engineer of the oldest 
man who had passed his examinations on the list|; the man 
would then have established his seniority as engineer as 
of the date of his tirst trip or of the date of the| trip that 
someone made in his stead and as business increased or 
men died, he would ultimately go into engineering service, 
tirst by making the more frequent trips as emergbney man 
as he got oldest on the list, and later by going onj the engi¬ 
neers’ extra board and then into the pool and into regular 
assignment; similai*h% when business fell off, hejwould be 
demoted in the order of his juniority and would go back 
into the tirenien’s ranks. | 

The expression “in regular assignment, pool ^nd extra 
board” are synonymous with the words “in actua^ service” 
and not back firing; the expression is as old a^ witness’ 
connection with railroad service; he has heard lit all his 
life. It is recognized railroad language. ! 

The starting point in tlie present controversy was a let¬ 
ter of January 11, 1928, addressed to Mr|. Mackay 

270 by Mr. Tillery (Stip. Kx. 1), by wdiich was trans¬ 

mitted a petition addressed to witness and purport¬ 
ing to be signed by engineers employed on the (^efendant 
Railway wdioni, Mr. Tillery stated in the letter, constituted 
a very large majority of the engineers and who had re¬ 
quested plaintiff Brotherhood’s General Grievatice Com¬ 
mittee to represent them in the handling of the| schedule 
and all matters of adjustment. I 
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AVitness furtlior tostifiod that liis attitude upon receipt 
of the letter was one of entire neutrality; that ho had the 
request and felt it necessary to handle it; neither he nor 

defendant Kaihvav liad anv interest whatsoever in the 

• * 

(jnestion of which of these two organization coniniittees 
should represent the engineers; that his only interest was 
to take the matter up with the organization which had the 
representation at that time and see what its position was. 

The witness transmitted a copy of Tillery’s letter to 
A. C. Baggarly [plaintiff in this case] whom witness 
thought was then General ('hairman of the defendant 
Brotherhood Committee on defendant Hailway, and asked 
Baggarly for his comments. [Stip. Ex. 2.] A coi)y of this 
letter was sent to Mr. Tillery, with the following postscript: 

“Before advising you 1 would ])refer hearing what Mr. 
Baggarly says, after which I will communicate with you 
further.” 


After the letter to Baggarly had been sent, witness was 
advised by A. J. Smith [Stip. Ex. .*>] that he. Smith, liad 
been elected (Jeneral (^lairman of defendant Brotherhoocrs 
Committee of Adjustment and that a full committee had 
been elected. Smith asked witness to “deal with this com¬ 
mittee in matters concerning the working conditions of the 
locomotive engineers on the G. S. tV: F. Hailway same 
271 as you have the former committee.” 

Witness further testified as follows: J. F. Emer¬ 
son, the Assistant Grand Chief of defendant Brotlierhood, 
wired him requesting that witness refrain from comply¬ 
ing with Till(M-y's recjiuvst until after a confcrtuua* [Sti]). 
Ex. 4] ; witness then wired [Stip. Ex. 5] Emerson and Til¬ 
lery jointly to the effect that the management would prefer 
that the matter be settled between the organizations and 
in accortlance witli the wishes of — men, that tlie raili'oad 
has no desire to beco]m‘ involved in such a matter, that dm* 
to the fact that the management has had ])resented to it a 
request from a large number (much more than majority) 
of defendant Railwav engineers that the firemen’s organi- 
zation rei)resent them, some reply to them was iu*c(‘ssai’v, 
that witness desired to be fair to all concerned and that a 
conference be l^eld at Mr. Mackay’s office February 4th be¬ 
tween Mr. Tillerv, Mr. Emerson and Mr. Mackav. 
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Witness then testilied that the expressions of his| attitude 
and the attitude of defendant Railway contained in the 
wire, were correct expressions of those attitudes;!that de¬ 
fendant Railway makes no distinction between ])r(ispective 
or working employees on the basis of their labour affilia¬ 
tions; does not make any inquiry as to these; and h^s never 
influenced, in witness’ experience, any individual 4 s to his 
membership in any organization. A man’s seniority is es¬ 
tablished under the schedule rule by his entry into j;he serv¬ 
ice and his seniority is earned by his age. The Ischedule 
specifies when his seniority shall begin and how| it shall 
continue and how he may lose it by being dismissed. The 
promulgation of the seniority list is done by the Company. 
Membership in either Brotherhood docs not effect at all 
the seniority status of any individual either on |the fire¬ 
men’s senioritv^ list or the engineer’s seniojritv list. 
272 Witness identified a letter dated Januarv 31st 
[Stip. Ex. 6, read by Mr. Alderman to Court] which 
was signed by 12 individual engineers and whic^i stated 
that they were unwilling that a committee of the jBrother- 
hood of Locomotive Firemen & Enginemen represent them 
as engineers; that they were sure that if it had not been 
for undue and unjust propaganda spread by a few ^embers 
and some who are not members, no such request j as men¬ 
tioned would ever have been agreed to; that t^ey were 
satisfied that when the engineers were made acquainted 
with the real conditions, they would be sorry they ever 
signed the request for the Firemen’s Organizatioi^ to rep¬ 
resent them as engineers; that about 25 of the ipen who 
signed the petition for the firemen’s organizatiop to rep¬ 
resent them are men not carried on even the extija list of 
engineers but are demoted men; that those men were only 
used once in a while as engineers; that this showed the 
unfairness of the proposition; that they were surejthat the 
majority of these men, if they understood the conditions 
as tliey really were, would not have signed the petition for 
a junior organization to represent them as enginej^rs; that 
the petitioners earnestly desired that a committee of de¬ 
fendant Brotherhood represent the engineers onj defend¬ 
ant Railway. Counsel for defendants stated that the letter 
was not introduced as in any way binding on the | plaintiff 
organization. | 

Witness testified that neither in his official capacity, nor 
personally, did he have any interest whatsoeveij in any 


I 
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question of propaganda by cither of these labor organiza¬ 
tions to influence the votes of the men as to who should 
be the representative of the engineers. 

273 Prior to interrogating the witness about what oc¬ 
curred at the conference of February 7, 1928, Mr. 

Alderman stated to the Court that in the course of that 
conference there was a discussion between ^Ir. ]\Iackav 
and other conferees, in which references were made to a 
certain decision of the Railroad Labor Board, and stated 
that testimony as to that part of the conference would be 
offered solely for the purpose of giving the full conversa¬ 
tion between the conferees and not as offering any testi¬ 
mony as to the decision of the Railroad Labor Board itself, 
and expressly reserved all rights under objections to the 
substantive competency of decisions of the Railroad Labor 
Board, and the following evidence concerning the confer¬ 
ence was admitted subject to this reservation: 

Witness testified that the following occurred at the con¬ 
ference of February 7, 1928, at his office: 

Messrs. Emerson, Tillery, Baggarly and Mackay were 
present; one of his staff, Mr. R. W. Hawkins, was called 
into the ofiice just before the meeting adjourned; conference 
ran about 3 hours; after some discussion Emerson fmallv 
said ‘‘Mr. Mackay, who do you think are the proper per¬ 
sons to be considered in obtaining the majority of the craft 
and class!” witness replied: “ so far as I know, that matter 
has never been afiirmativelv decided bv anv court. I do 
not know that I would like to make a pronouncement of a 
general policy for the United States as a whole, but I will 
give you my personal views. I have not forgotten the de¬ 
cisions of the Labor Board, particularly Decision 218, but 
the Transportation Act is no longer in effect, and the rul¬ 
ings of the Labor Board are, of course, not binding. Be¬ 
sides, I differentiate between Decision 218 which applies 
to the mechanical crafts, the six federated shop 

274 crafts, and the employees on an engine as engineers 
and firemen, because in the federated shop crafts 

there is no flo\v back, that is, a man does not flow from one 
organization to another organization, as he does in the 
engineers and firemen's class. ^ly personal opinion, there¬ 
fore, is that the law never contemplated that a man should 
vote sininltaneously for representation in two classes at one 
time, and I think therefore, that the men in actual service 
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and not the men back firing are the ones we should con¬ 
sider in this matter”; witness then said to Emerson: 
“Wind do you tliink of it”; Emerson said ‘‘I ag^^ee with 
you Mr. Mackay”; witness then turned to Tillirv and 
said: ^‘What is your opinion?”; Tillery said, “It does not 
make any difference, I have the authority either wai’”; wit- 
ness then said, “If it don’t make any difference, I what is 
tlie use of climbing that hill?”; Tillery said, “I do! not see 
any”; witness then said, “Then I assume you ar0 willing 
to go ahead and ascertain this majority on that*basis;” 
witness does not recall that Tillery replied to thati; Emer¬ 
son then said in response to a question by Mr. M^^ckay as 
to how many engineers were in actual service as engineers 
that there were 42 engineers in actual service; Baggarly 
said there were 47: ^\dtness suggested that it be compared 
on the basis of 45; Tillery, Emerson and witness then 
compared the lists by finding out who the engineeifs repre¬ 
sented; after comparing the lists, witness said to ijmerson, 
“Then the most you can show, Mr. Emerson, wogld be 13 
or 14”: Ihiicrsoii said “Yes”; witness then saict that if 
there are 45 in service, then the firemen have 31 ,br 32 of 
them and that plaintiff Brotherhood had a clear ma- 
275 jority and that he would turn the representatlion over 
to them unless Emerson questioned the autlienticity 
of the authorities filed by them; witness said thit if the 
authenticity was questioned “I will have to take |a secret 
ballot”; Mr. Tillery said: “Well, there would noj: be any 
use of that, ^Ir. Mackay. Mr. Emerson has bejin down 
there and checked all of these things up, and he kn^ws that 
I have got the authority”, and the witness said, “Mjr. Emer¬ 
son, how about it?” Mr. Emerson said, “Yes, s^r, I will 
have to admit it”, but he made some demur and aisked the 
witness if he could not put it off and then the witness asked 
Emerson what he would do if he was in witness’ position 
and Emerson said that he would rule on it; witness then 
dictated the letter of February 7th [Slip. Ex. ?]; then 
Hawkins came in and in Mr. Hawkins’ presence] witness 
said to Tillery: “this is a bad day’s work for everybody. 
* * # I maybe we are starting something that 

we will never sec the end of it and we are making pijccedents 
that will rise to plague us, and I am mighty sorry about 
this thing. You engineers and you firemen have jlived to¬ 
gether in peace and harmony for years and yeal’s and I 
am mighty sorry to see this thing begun.”; Tillery replied: 
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“Mr. Mackay, this thing was not of my making. They 
came to me and asked me to represent them and there was 
not anything else I could do. * j y;[\\ promise yon, 

when the time comes to give it up (representation), I will 
give it up just as cheerfully, or more cheerfully than I took 
it”. The witness testified that the expression which he 
just related having made to Mr. Tillery as to his regret 
that this wholg matter had arisen, was an entirely sincere 
and correct expression of his attitude towards the mat¬ 
ter. 

276 [Stipi Ex. 7, dated h^ebrnary 7, 1928, from Mackay 
to Smith, co})ies to Tillery and Emerson, may he 

summarized as follows: The carrier feels that it is un¬ 
doubtedly required to recognize the representatives of the 
majority in the negotiation of rules, working conditions 
and rates of pay, provided they are of suitable class and 
craft; otherwise, the result would be chaotic and bring 
about a situation under which it would be impossible to 
properly handle matters between the carrier and the men; 
Mr. Mackav felt dutv bound to recognize the committee 
selected by the majority for the purpose of handling the 
above questions; as to matters of personal grievance, the 
railway management would be governed by the desire of 
the immediate employee as to his chosen representative.] 
Mr. Mackav further testified that there is a difference 
between representatives for handling individual grievances, 
and representatives to negotiate schedules, rates of pay 
and working conditions for all employees; that negotiation 
of schedules, rates of pay, and working conditions are the 
function of the committee representing all of the employees 
of the same class; that if an individual has a grievance, 
however, he may select any person to represent him, of the 
two committees, depending on his membership; but that 
the person handling a grievance for him must be governed 
by the rules and interpretations as agreed upon between 
the management and the Committee making the schedule, 
i. e., the Committee representing the employees. The rep¬ 
resentative of an individual for handling his individual 
grievance need not at all be the general representa- 

277 tive of the men of the craft for the purpose of nego¬ 
tiating contracts. If one employee came in and told 

the witness that he had employed Mr. Morris, counsel for 
plaintiffs in thi? case, to handle his individual grievance. 
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and Mr. Morris came and did it, the witness would jsee him 
and talk to him about it. i 

[Stip. Ex. 8, dated February 7, 1928, from Mackay to Til¬ 
lery and Emerson, whicli counsel for primary defendants 
read at this point, may be summarized as followss ‘‘With 
respect to the request of a majority of the locomqtive en- 
.uiiieers on defendant Fail way that they be repi[escnted 

thereafter bv the General Grievance Committee! of the 

• > 

Brotherhood of Locomotive Firemen and En^-in^nien of 
the Southern Railway, and to our conversation of even date. 
It havinp: developed under the authority submit:ed and 
as a result of this conference that a majority of t le eiiiri- 
neers who are qualified to pass upon the subject Have un¬ 
doubtedly sig’nified their desire to change their representa¬ 
tion and have Mr. Tillery represent them, this is to advise” 
that if Mr. Tillcrv was dulv elected as the General Chair- 
man and the management properly notified, it would meet 
and deal with him upon the subject of wages, rifles and 
working conditions for the locomotive engineers oij the de¬ 
fendant Railway, “it being our understanding theft under 
the existing situation it is our plain and undoubtjed duty 
so to do,” such recognition to continue unless and until a 
majority of the men qualified to determine the quesj^tion in¬ 
dicate their desire to change their representation; “In 
closing, let me say that it is with regret that the Cjompany 
finds it necessary to pass upon this question.”] | 

Witness further testified that the last sentence of 
278 the letter was a correct and sincere expression of 
his attitude and the Company’s attitude: Ithat he 
was perfectly content that the plaintiff organization should 
represent the engineers so long as a majority of the men 
desired it: that “we used the engineers in actual! service 
and not the men back firing to reach that determijnation” 
and it was on the basis of that determination that the Com¬ 
mittee of the ])laintifT Brotherhood was recognizj^d; and 
that the demoted engineers and furloughed firemgn were 
not considered. ; 

Upon cross-examination, interposed at this pjoint by 
]\[r. Morris, witness testified that “we” meant Ejmerson, 
Tillerv and the witness. i 

Thereupon upon resumed direct examination by! counsel 
for the defendant Railway and defendants Mackay ^nd Mil¬ 
ler, and in answer to the question whether there jvas any 
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protest at that conference by Mr. Tillery against consider¬ 
ing the men in actual service as engineers and not the men 
back firing for the })urpose of arriving at that majority, the 
witness answered that Tillerv had said at the conference 

I * 

that it did not make any difference, he had it [i. e., the ma¬ 
jority] either way. 

Witness further testitied, upon continued direct examina¬ 
tion, that nothing further occurred respecting the dispute 
until witness received a letter dated March 13, 1928, from 


Emerson fStip. Pkx. 9]: that in the interim plaintiff 
Brotherhood had continued to function as the representa¬ 
tive of the engineers. [Stip. lOx. 9 raised certain questions 
respecting the right of employees to select their own repre¬ 
sentatives for the handling of individual grievances and 
requested continuance to recognize ]\Ir. Smith as the duly 
authorized re])resentative.s of the engineers, until an 
279 agreement was reached changing the rules, policies 
and understandings then existing]; that witness re- 
])lied to this letter on ]\Iarch 23rd [Stip. Ex. 10 states, in 
summary, tliaf Mr. ]\Iackay was surprised that i\rr. Emer¬ 
son raised the question thought settled in the conference of 
Eebruary 7, 1928: and that defendant Kailway could not 
turn the representation back to the defendant Brotherhood 
but that, if any engineer desired Mr. Smith to represent him 
in handling of his individual grievance, the management 
would, of course, under its established practice, allow Mr. 
Smith to represent such engineer; but that in the matter of 
schedule negotiations the management will, as all agreed 
that it must do at tlie conference on February 7, recognize 
tlie representatives selected by the majoi-ity of the engi¬ 
neers on t]}e BSckF]: that witness received a reply to 
that letter on April 4th [that letter is Stip. Plx. 11, in which 
i\[r. Phnerson stated that ]\Ir. ]\[ackay had misinterpreted 
his previous letter: requested a conference and further 
said that Phnerson could not accept i\rackay’s decision con¬ 
tained in his March 23rd letter, and unless ]\Iackay would 
agree with p]mersoirs letter of starch 13th, Pmierson would 
Iiave to appeal from ^VFackay’s decision]; that witness an¬ 
swered Plmerson's letter of April 4th on A])ril 17th, send¬ 
ing a copy to !Mr. Tillery. [The letter, Stip. p]x. 12, is, in 
substance, as follows: “In mv letter February 7th to vou 
and Mr. Tillery, I stated to you—Mt having developed 
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under the authority submitted and as a result of his con- 

V 

ference that a majority of the engineers who are Qualified 
to pass upon the subject have undoubtedly signified their 
desire to change their representation and hhve Mr. 

280 Tillery represent them.’ ^ly recollection : is that 
vou, Mr. Tillery and myself were in agreement at 

that conference [i. e. the conference of February jT, 1928] 
that the words ‘a majority of the engineers who aife quali¬ 
fied to pass upon the subject’ mean the men who wdre actu¬ 
ally in seryice as engineers; i. e., in regular assignm^t, pool 
or extra board, and not the men who were back firing, 
and in arriying at the conclusion with respect to thg major¬ 
ity the forty odd men who were actually in engineering 
seryice were the only ones which we considered.” IMackay 

*' I •/ 

could not recognize Smith and his committee for |he pur- 
])ose of handling changes in the schedule of rules, ivorking 
conditions and rates of pay, but that Smith would be recog¬ 
nized to handle any indiyidual grievance of any engineer 
in the G. S. & F. Railroad who might select him |for the 
purpose.] i 

Witness further testified that Mr. Emerson a|nd Mr. 
Mackay conferred on April 17th; that the conference was 
requested by Emerson; that at the conference witnjess told 
Emerson he did not understand his letters at all and that 
if Emerson wishes to negotiate anything with respect to 
representation at the time, witness would have to jout him 
off until Mr. Tillery could be present but if he | merely 
wanted witness’ interpretation of Rule 32 of the schedule, 
Tillery was not necessary; that Emerson stated that one 
thing he wanted to know was exactly whom ‘Sve had used” 
in ascertaining the majority at the conference of February 
7, 1928, and the other thing was if Mackay would j let him 
continue to handle individual grievances; that the Ijetter of 
April 17th shows the result of the conference; thatj Tillery 
was sent a copy of it; that Tillery was not sent a Icopy of 
the intervening correspondence because witness thought it 
would absolutely confuse him, and besides, |witness 

281 had criticized p]merson somewhat in one of | his let¬ 
ters and that when he criticizes the representative 

of one organization he does not send copies around jDetween 
the organizations and have them hiding behind theiir hands 
laughing at what Mr. Mackay said about the oth^r; that 
there was no intention to hide anything. Witness thought 
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bis letter of April 17th p:ave Mr. Tillery every bit of infor¬ 
mation he could possibly be interested in. If it had not 
he would have told him the rest of it. 


Q. Xow, ^Ir. Mackay, liavinu* sent a copy of this long 
letter of April 17, 1928, to Mr. Tillery, and in which letter 
vou outlined ,in detail vour ]*ecollection and understanding 
of the agreement which was made, and the procedure which 
was followed at the February 7, 1928, conference, did you, 
either bv letter or orallv, or in anv other wav, receive from 
Mr. Tillery any objection or any protest or any challenge 
of what you outlined in the letter as having happened at the 
P^ebruary 7, 1928, conference? A. I received a letter from 
Mr. Tillery dated April 21. It is self-ex})lanatory. That 
letter is all that I heard from that time, either verballv or 
in writing, or in any other way. 

Q. That is the letter, Fxhibit 15 to the stipulation, is it 
not? A. That is correct. 


[In this letter, Stip. Fx. 15, Tillery acknowledged receipt 
of a copy of witness’ letter of April 17, 1928 addressed to 
^Ir. J. F. Plmerson, stated that he had read said letter verv 
carefully and also the instructions issued, that he 
282 gathered from one of witness’ letters to Phnerson 
that other correspondence had been exchanged be¬ 
tween Emerson and Mackay and that he would appreciate 
copies of said correspondence.! Witness replied to this 
letter on April 23rd. [Stip. Ex. lb, to the effect that as 
Emerson did not feel at liberty to send Tillery copies of 
his letters, witness did not feel at liberty to send Tillery 
copies of his correspondence but that the latter to Emerson, 
copy to Mr. Tillery, represented the gist and outcome of 
correspondence between Mr. Emerson and witness.] 

Witness further testified that he had received a letter 
from Tillery to himself on May 5, 1928 [Stip. Ex. 17, in 
which Tillery stated that he had been informed that defend¬ 
ant Brotherhood was taking some kind of a vote on defend¬ 
ant Railway, which seemed to be stirring up a lot of troubles 
and that the men could be left alone to choose their own rep¬ 
resentatives] ; that witness knew nothing about the matter 
and took no action; that he had received a letter dated April 
25, 1929 from Mr. A. J. Smith [Stip. Plx. 18, to the effect 
that defendant Brotherhood was voting the engineers on 
defendant Railway to determine w’hether or not they de- 
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sired to have the Brotherhood of Locomotive hjngineers 
represent them; that Smith wanted to know who \^s eligi¬ 
ble to vote; and that Smith had been informed by pmerson 
that ‘‘while in conference with von last vear on this sub- 
ject, that you would not consider any names on fhe engi¬ 
neers’ roster of the G. S. & F. R. R. younger than tljie junior 
men on extra board”; that Smith wanted to know if witness 
would consider a demoted engineer holding a regular run 
as fireman and doing extra work as an engineer occa¬ 
sionally, and men junior to this man, eligible to vote; that 
during the winter season or about five months in the year, 
the plaintiff Brotherhood has the majority, hnd dur- 
2S3 ing the other seven months, the senior men i[defend¬ 
ant Brotherhood] have the majority]; that |n the in¬ 
terim between May 5, 1928 and Smith’s letter datied April 
25, 1929 no further questions regarding the dispute had 
been i-aised; that during the interim the Comi^iittee of 
plaintitf Brotherhood had continued to representi the en¬ 
gineers without objection from witness; that the quoted 
language referring to men “younger than the juiior man 
on extra board” means the same thing as confining the vote 
to men in regulai* assignment, ])ool and extra board^ and not 
thuse back tiring; that witness answered Smith on April 30, 
1929 [Stip. Fx. 19]; that he signed the original Utter and 
signetl a copy addressed to Tillery, and that in the usual 
course it would have been mailed to Tillery b}^ United 
States mail; that there was a return address upon the en¬ 
velopes tliat tli(‘ lett(‘r did not come back under tlU return 
addressed envelo])e; that envelopes in his office in ^|^dlich his 
mail goes out bear a return address [Stip. Ex. 19 qhoted the 
heretofore (pioted clause from witness’ letter of ]Vpril 17, 
1928 to the Assistant Grand Chief of the defendar^t Brotli- 
(‘rhood [s('e ]>. 13] stating witness’ recollection of what had 
been detm-niined in the February 7, 1928, conference]; that 
Tillery did not write witness, i\rackay, challenging or dis¬ 
puting the statement quoted from Mr. Mackay’s fojrmer let¬ 
ter of April 17, 1928. i 

Witness further testified that nothing was brought to the 
attention of witness with reference to the matter between 
January 13, 1930, and April 29, 1930, on which latter date 
Smith wrote him, suggesting that the representation be 
transferred to defendant Brotherhood [Stip. Ex. p, which 
consisted of a petition signed by 20 persons certifying that 

i 

I 

I 
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his letter of April 17th gave Mr. Tillery every bit of infor¬ 
mation he could possibly be interested in. If it had not 
he would have told him the rest of it. 

Q. Xow, Mr. Mackay, having sent a copy of this long 
letter of April 17, 1928, to Mr. Tillery, and in whicli letter 
vou outlined in detail vour recollection and understanding 
of the agreement which was made, and the procedure which 
was followed at the February 7, 1928, conference, did you, 
eiflicr bv letter or orallv, or in anv other wav, receive from 
Mr. Tillery any objection or any protest or any challenge 
of what you outlined in the letter as having happened at the 
February 7, 1928, conference? A. I received a letter from 
Mr. Tillery dated April 21. It is seir-ex])lanatory. That 
letter is all that 1 heard from that time, either verballv or 
in writing, or in any other way. 

Q. That is the letter. Exhibit 15 to the stipulation, is it 
not? A. That is correct. 

[In this letter, Slip. Ex. 15, Tillery acknowledged receipt 
of a copy of witness’ letter of April 17, 1928 addressed to 
]\Ir. J. F. Emerson, stated that he had read said letter very 
carefully and also the instructions issued, that he 
282 gatheted from one of witness’ letters to Emerson 
that other correspondence had been exchanged be¬ 
tween Emerspn and ]\Iackay and that he would appreciate 
copies of said correspondence.! Witness replied to this 
letter on April 23rd. [Slip. Ex. lb, to the effect that as 
Emerson did not feel at liberty to send Tillery copies of 
his letters, witness did not feel at libertv to send Tillerv 
copies of his correspondence but that the latter to Emerson, 
copy to Mr. Tillery, represented the gist and outcome of 
correspondence between Mr. Emerson and witness.] 

AVitness further testified that he had received a letter 
from Tillery to himself on May 5, 1928 [Stip. Ex. 17, in 
which Tillery stated that he had been informed that defend¬ 
ant Brotherhood was taking some kind of a vote on defend¬ 
ant Railway, wjiich seemed to be stirring up a lot of troubles 
and that the men could be left alone to choose their own rep¬ 
resentatives] ; that witness knew nothing about the matter 
and took no action; that he had received a letter dated April 
25, 1929 from Mr. A. J. Smith [Stip. Ex. 18, to the effect 
that defendant Brotherhood was voting the engineers on 
defendant Railway to determine w’hether or not they de- 
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sired to have the Brotherhood of Locomotive Engineers 
represent them; that Smith wanted to know who was eligi¬ 
ble to vote; and that Smith had been informed by Emerson 
that while in conference with vou last vear on this sub- 
ject, that you would not consider any names on the engi¬ 
neers’ roster of the G. S. & F. R. R. younger than the junior 
men on extra board”; that Smith wanted to know if witness 
would consider a demoted engineer holding a re^lar run 
as fireman and doing extra work as an engineer occa¬ 
sionally, and men junior to this man, eligible to vote; that 
during the winter season or about five months in the year, 
the plaintiff Brotherhood has the majority, ^nd dur- 
283 ing the other seven months, the senior men|[defend- 
aiit Brotherhood] have the majority]; that in the in¬ 
terim between May 5, 1928 and Smith’s letter datfcd April 
25, 19*29 no further questions regarding the dis]j)ute had 
been raised; that during the interim the Comi^iittee of 
plaint ill* Brotherhood had continued to represent the en¬ 
gineers without objection from witness; that thb quoted 
language referring to men ‘‘younger than the jui^ior man 
on extra board” means the same thing as confiningj the vote 
to men in regulai* assignment, ])ool and extra board^ and not 
th rse back firing; that witness answered Smith on April 30, 
1929 fSti}). Kx. 19]; that he signed the original Icftter and 
signed a coi)y addressed to Tillery, and that in the usual 
course it would liave been mailed to Tillery b}^ United 
States mail; that there was a return address upon the en¬ 
velope; lliat llu‘ lett(‘r did not come back under tl|o return 
addressed envelo])e; that envelopes in his office in which his 
mail goes out bear a return address [Slip. Ex. 19 qfioted the 


heretofore quoted clause from witness’ letter of April 17, 
1928 to the Assistant Grand Chief of the defendaiit Broth- 
(‘rhood [see ]). 13] stating witness’ recollection of ivliat had 
been determined in the February 7, 1928, conference]; that 
Tillery did not write witness, Mackay, challenginj>- or dis¬ 
puting the statement quoted from Mr. iilackay’s former let¬ 
ter of April 17, 1928. I 

Witness further testified that nothing was brouglit to the 
attention of witness with i*eference to the matter! between 


January 13, 1930, and April 29, 1930, on which latter date 
Smith wrote him, suggesting that the representjation be 
transferred to defendant Brotherhood [Stip. Ex. p, which 
consisted of a petition signed by 20 persons certifying that 
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they desired representation by the General Committee oi* 
Adjustment of defendant Brotherhood; a seniority list of 
eni>:ineers as of January 1, 1930; and a letter from 
2S4 Smith in wliich it was stated only 19 of the 20 peti¬ 
tioners were qualified to vote, beini;- in actual service 
at the time; that there were onlv 30 men in road service and 
3 men in yard service, who were qualified to vote. Mr. 
Smith also requested witness to advise all concerned of the 
turn in representation.] 

Witness furtlier testified that when he received Smith's 
letter he had no interest as to whether there was a change 
in the representation; that he felt it his duty to liandle 
the matter exactlv as he had done before, bv sending a 
copy of the information to the Chairman of ])laintift’ 
Brotherhood and soliciting his views; that lie followed this 
procedure by writing tlolinson [Stip. Kx. 26, dated May 1, 
1930, by which witness sent Johnson copies of Stip. Ex. 
25 [see above, j). 114]; and reciuested his position in the 
matter, stating that, of course, if Mr. Smith was ])roperly 
chosen by a majority, Mr. ^lackay could not see how the 
Railway could avoid changing the representation now as it 
had done on a former occasion when the committee of plain¬ 
tiff Brotlierhood had been selected]; that witness advised 
Smitli that he would inv(‘stigafe th(‘ situation proni])tly 
and in due course advise him [Stip. Ex. 27, Mackay to 
Smith, ^lay 1, 1930] ; that Johnson replied by letter dated 
May 14, 1930 [Stip. Ex. 29, in which Mr. Johnson said, 
among other things, that it did not seem proper or practical 
to sign a new contract for the same employees every time 
business fluctuates; that he was not in jiosition to agree that 
all engineers holding rights on defendant Railway have not 


a voice in determining the organization thev desire to have 
represent them; that within a few months a substantial 
majority of the engineers would be those who desired to 
be represented by the plaintiff Brotherhood]. 

Witness further testified that prior to recognizing 
285 plaintiff Brotherhood the then existing contract be¬ 
tween the engineers and defendant Railway had been 
“opened”, i. e. notice had been served of a desire to make 
a new agreement; that after such recognition had taken 
place on February 7, 1928, a new schedule had been madc^ 
by Mr. Tillery’s committee as the representatives of the 
engineers and the management [Plaintiffs’ Ex. No. 2; see 
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p. 15], which schedule continued in force until I another 
schedule was made; that the negotiations concernijng these 
schedules were carried on by the representatives recognized 
by Mr. Mackay on February 7, 1928 and the mamigement; 
that a change in the representation would not, in jwitness’ 
opinion, abrogate or annul the existing contract I between 
the carrier and the employees; that witness replied|to John¬ 
son on !^^ay 1(), 1930 [Slip. Ex. 30, in which witness stated 
that the schedule then in effect, which ran to January 1, 
1932, would be as binding upon the new committe|e as the 
old; asked Johnson to refer to witness’ letter of j^pril 30, 
1929 to Smith, copy to Tillery, in which the witness had 
stated that it was agreed between the engineers, Mi^. Tillery 
and the witness that the words ‘^a majority of the eligineers 
who are (|ualified to pass upon the subject” meant the men 
who were actually in service as engineers; i. e., ill regular 

vdio were 
itl^ respect 

to the majority the forty odd men who were actjually in 
engine service were the only ones considered; and further 
stated that under the law witness was required to deal with 
the committee of the majority; that it had previously been 
agreed upon how the majority should be ascertaii^ed; that 
if Johnson doubted the authenticity of Smith’s list “we 
could have a secret ballot to determine the matter”, and 
that if after Johnson investigated the matter he agifeed that 
a majority of the engineers “under the abovp quoted 
286 understanding” desire representation by defendant 
Brotherhood, then witness would have to recognize 
the re])resentative of the majority; that witness wduld like 
a prom]>t reply. Tlu* letter ended with a statemeni: that in 


assignment, pool or extra board, and not the men W' 
back tiring, and in arriving at the conclusion witlj 


the handling of this situation Johnson must bear in mind 
that ]\Iackav must now be governed bv the same line of 
reasoning and conclusions which he reached in Ifiandling 
the matter at the time the plaintiff Brotherhood tc^ok over 
the representation.]; that he had never received, prior to 
the letter from Mr. Johnson of May 14, 1930 any| sugges¬ 
tion either orally or in writing from plaintiff Brotjherhood 
denying or challenging the statements contained in witness’ 
letter of April 17,1928 as to what had been done and agreed 
upon at the February 7, 1928 conference; that hej did not 
send Smith or Emerson copies of Johnson’s letteij exactly 
as in the other instance he did not send Mr. Tilleryj copy of 
Mr. Emerson’s letter; that Emerson wrote witnessjon May 
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brotherhood of locomotive firemen, etc., vs. 


20, 1930 [Stip. Ex. 31, in which Emerson stated that: “Re¬ 
ferring to our conference of April 17th, confirmed by your 
letter of eyen date, with reference to the request of the 
engineers on the G. S. & F. Railway that they be represented 
in the makins; of contracts and handling of their affairs by 
the regular constituted committee of the Brotherhood of 
Locomotive ,Engineers. We agreed that only engineers in 
active service should be considered in counting any vote for 
the purpose of determining what organization would legally 
represent them, and I am now advised that 57 per cent of 
the engineers in active service on the G. S. & F. Railway 
have voted for the B. of L. E. to represent them;” 
287 that Emerson agreed with the ruling; that “There¬ 
fore inasmuch as the above common understanding 
and agreement was reached between you and me, in dispos¬ 
ing of the complaint that was originally made as against 
the Firemen’s Organization rei)resenting the engineers on 
the G. S. & F., I feel that it is only proper that I should 
request that you comply with the request made by Local 
Chairman A. J. Smith, of the G. S. & F. Railway, that the 
contract for engineers be returned to the Brotherhood of 
Locomotive Engineers General Committee at an early 
date”]. 

Witness further testified that Johnson wrote him a letter 
dated May 24, 1930 [Stip. Ex. 32, in which Johnson stated 
that Tillery was of the opinion that there was a misunder¬ 
standing respecting the February 7, 1928 conference; that 
Tillerv’s view of the conference was that the issue was not 

•r 

there raised; that when Emerson had challenged the names 
of demoted apd furloughed engineers on Tillery’s ])etition, 
witness had asked him if he agreed that there were the 
names of a majority of the engineers in actual service on 
the petition; that Mr. Emerson agreed that there was, and 
that witness had then stated that there was no use of climb¬ 
ing the other hill until they got to it]. 

Mr. Mackay further testified that he replied to Mr. John¬ 
son by letter dated May 28, 1930 [Stip. Ex. 33, in which 
witness said his recollection was very clear and his letter 
of April 17, 1928 to Mr. Emerson, co])y to iMr. Tilleiw, and 
his letter of April 30,1929 to Mr. Smith, copy to Mr. Tillery, 
were also very clear that the parties were in agreement that 
the words “a.majority of the engineers who are qualified 
to pass upon the subject”, meant the men who were actually 
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in service as engineers; i. e., in regular assignment, pool 
or extra board, and not the men who were back filing, and 
in arriving at the conclusion with respect to the ma- 

288 jority only the men actually in engine service were 
considered; further, that he, Mackay, was sorry that 

Mr. Tillery seemed to have a different understan4ing; but 
believed that when he checked the record he, Tilleijy, would 
be'convinced that he was mistaken]; that no one represent¬ 
ing the plaintiff Brotherhood prior to the January, 1932 
conference, had told witness that Tillerv did noi receive 
witness’ letter of April 30, 1929; that Johnson had at some 
time after January, 1932 said tliat Tillery did noi get the 
letter; that after some difficulties about arranging ihe date, 
a conference was held on June 12, 1930, between McBride, 
Tillery and Johnson, Smith, Emerson, and four defendant 
Railway representatives: Austin, Coyle, Hawkinsl and the 
witness; that in the correspondence arranging the I date for 
this conference the witness had specially requested Mr. 
Johnson, of plaintiff Brotherhood, to have Mr. Tillery pres¬ 
ent with him at the conference, and he testified I that the 
reason he did this was that he was perfectly confident about 
what had been done at the February 7, 1928 conference, 
and that in view of Mr. Johnson’s advice to the wit[ness, the 
witness thought that when he got Mr. Tillerv tlkere and 
showed him those letters and faced him with the facts, wit- 

i * 

ness could convince Mr. Tillery that the witness ^yas right 
about it; that in connection further with the corresjpondence 
arranging a date for tlie conference, J. F. Emersqn, of de¬ 
fendant Brotherhood, had written the witness on| June 2, 
1930 [Stip. Ex. 35] seeking to limit the number of cjonferees 
which plaintiff Brotherhood might send to the conference, 
but as to this the witness testitied that he had no personal 
attitude whatsoever as to how many men the firenjien’s or¬ 
ganization might be allowed to bring to the conference; he 
thought that was a matter for them, and that he wrote Mr. 
Emerson to this effect on June 4, 1930 [Stip. |Ex. 37]; 
that at the June 12, 1930 conference the ^aid con- 

289 ferees met and the first thing that was takep up was 
a debate between the witness and Mr. Tillery as to 

what occurred at the February 7,1928 conference. |The wit¬ 
ness testified I told Mr. Tillery that my recollection was 
that he agreed to the basis of using the engineers in actual 

15—6201a I 
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service, and he said' he did not a^Tee to it; he said it did 
not make any ditTereneo. Then I read him my letters of 
April 17, 1928 and April MO, 1929 and asked him how in the 
world, in the light of those letters, written when my recol¬ 
lection was perfectly fresh about the matter, he could say 
he had not done what I said he had done, when there had 
been 2(5 months and he never peeped about it. Then he, 
Tillery, said, My position when I got those letters was just 
like what I told vou it was in the Februarv conference. It 
did not make anv ditference to me, and 1 did not see anv 
use saving anything about it. Witness testified that i\Ir. 
Tillerv did not then make anv suggestion that he had not 
received his co])y of the April 30, 1929 letter so far as wit¬ 
ness could recall. 

After arguing for about an hour, witness became some¬ 
what impatient, and told Tillery that it did not make any 
ditference to witness about Tillerv’s faulty recollection ot* 

I * % 

the matter, that witness did not care to (piibble about words 
as to whether he agreed or did not agree, that witness knew 
perfectly well what had happened at the February 7, 1928 
conference and the basis upon which he, the witness, had as¬ 
certained the majority on February 7,1928, and that whether 
Tillery agreed to it or not, witness knew that he, Tillery, had 
acquiesced in it and knew that Tillery, Emerson and witness 
compared tlie lists on the basis of the engineers in actual 
service and not the men back tiring; that witness, to 
290 be fair and impartial in the matter, had to follow the 
same method as he had previously followed when 
plaintiif Brotherhood took the representation; that he, the 
witness, could take a secret ballot if the authenticity of de- 
rciudant. Ih-otlu'rliood's ])etition was (luestioned, but tli(‘ 
ballot would have to be u])on the basis that had been used at 
the February 7,1928 conference. 

Considerable debate then ensued concerning the authori¬ 
ties the two groups had. The wishes of six men were in 
doubt. 'Witness then stated that if the two Brotherhoods 
could not come to some understanding about the matter, he 
would have to get them all to take a secret ballot with him. 
^IcBride then said that plaintiff Brotherhood could not agree 
to take a secret ballot upon the basis that witness proposed 
to vote the men, and Emerson asked for an adjournment 
until the 15th of August. 


GA. SOUTHERN AND FLORIDA RAILWAY CO. 


227 


I 

i 


At some point during the meeting, at exactly wl^at stage 
the witness eannot remember, the witness, ^Ir. jMackay, 
asked Tillery, if they were voting the firemen, it Tillery 
would use the same principle that the representatives of 
plaintiff Brotherhood were holding for to vote the ehgineers. 
Witness’ recollection is that Tillery told him that jMcBride 
was taking that part of the conference and suggested that 
witness ask McBride, which he did. McBride demurred 
somewhat about answering, but witness insisted. McBride 
then said tliat he would not think the same principl^ should 
be followed in ascertaining the majority for firemen^ as they, 
the representatives of plaintiff Brotherhood, had set forth 
for engineers—that is, vote everybody on the seniority list 
and subject to call. Mackay then said to McBride tjhat that 
seemed to him to be perfectly inconsistent and imi)ossible, 
and that he, Mackay, did not see how McBride could expect 
any carrier representative to go along with him uJ)on such 
a method as that. McBride said that that was th^ir posi¬ 
tion, and tlien Mr. Emerson—maybe he had before 
291 anyhow—the meeting was then dissolved, it having 

been agreed by the conferees that they wohld wait 
until August 15, and that he, Mackay, would not ^ive out 
any written statements with respect to what was talked 
about during the conference. 

Witness further testified that at neither the June, 1930 
conference, nor the October, 1930 conference, had t|ie plain¬ 
tiff Brotherhood’s representatives told him tnat they 
thought it was illegal for him to take a secret ballot; that 
as a matter of fact, by tacit agreement, in all thosj^ confer¬ 
ences there seemed to be a common unanimity of opinion 
that witness could take a secret ballot if he couldjnot find 
any other way of finding out; witness wrote Emerson on 
June 12, 1930 [Stip. Ex. 38, copies to McBride, jjohnson, 
T. J. Mullen and Smith, in which witness referred to the 
conference; suggested that future petitions be addressed 
to him, and that future petitioners agree to be tlound by 
their choice until January 1, 1931; that in view of the ad¬ 
journment, he was not at the time of writing making any 
statement as to the carrier’s position with respect to the 
several questions which had arisen in the conference]. 
[Mr. McBride replied to Mr. Mackay’s letter on '^une 13, 
1930 [Stip. Ex. 40], stating, in brief, that he had ifeference 
to the fact that after Mr. Tillery had presented ithe peti- 
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tioii of the engineers to ^lackay in 1928, ‘‘Mr. Emerson and 
others, it is, understood'’, interviewed some or all of the 
petitioners and succeeded in getting- a few of them to 
repudiate their signatures to the petition presented to Mac- 
kay; that it seemed to be clear that !Mr. Emerson’s request 
for a postponement to August 15th was undoubtedly 

292 for the })urpose of having an opportunity to try and 
persuade some of the engineers to change their state¬ 
ment; that judging from Mr. Emerson’s statement that 
Engineer J. 8. Lumpkin, who, it was understood, was about 
G7 years of age, had jeopardized his B. L. E. insurance and 
])ension because he had expressed his personal desire of rep¬ 
resentation, quite a lot of pressure might, and no doubt 
would, be brought to bear bv the defendant Brotherhood on 
Engineer l^unipkin and others in an effort to secure a ma¬ 
jority vote; that McBride desired to assure Mackay that 
coei'cion or inllniidatiou would not used })y ])laintitT 
Brotherhood,in the handling of the matter; however, tliat 
the Brotherhood’s representatives were obligated to tell 
the engineers the plain truth and if the case has been mis- 
I'opresentod tp them, as they claim it had in llu* past, tliey 
should be at liberty to use theii* own judgment even though it 
would ]>e necessary for them to change their expressions 
of representation]; that in the conference of June 12, 1930, 
Emerson had volunteered that he would not worrv witness 

with the controversv anv more until the defendant Brother- 

• *■ 

hood had enough of a majority so that witness would not 
have to change the representation every six months; that on 
Se])t(‘mber 10, 1930, Emerson wrote Mi*. Mackay [Slip. Ex. 
45 (no copy of which was sent to representatives of plain¬ 
tiff Brotherhood) by whicli Emerson transmitted (1) a let¬ 
ter [Sti}). Ex. 40] addressed to Mackay by 19 engineers, re¬ 
questing representation by defendant Brotherhood’s com¬ 
mittee, and (2) a copy of a letter to Tillery by which Emer¬ 
son sent him a copy of the petition; and in which Emerson 
suggested a joint conference between September 20 and 
()ct()l)er 1, and argued that all the engineers on th(‘ engi¬ 
neers’ seniority list should not be allowed to vote]. This 
letter and petition was acknowledged, and eventually 

293 a conference was arranged for October 24,1930. Wit¬ 
ness received a letter dated October 23, 1930 and 

signed jointly by McBride and Tillery. This was handed to 
him at the opening of the conference on October ‘24. [Stip. 
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Ex. 54 (no copies to representatives of defendant brother¬ 
hood) stated that of the 72 engineers then listed on the engi¬ 
neers’ seniority roster, 51 desired to continue to bje repre¬ 
sented by plaintiff Brotherhood; that during August, 1930, 
18 of these 51 engineers were assigned to regular!runs or 
to the extra board, and 11 demoted engineers performed 
service during tliis ])eriod, earning$425.78; that duijing Sep¬ 
tember, 1930, 16 of these engineers were regularly Assigned 
to runs and the extra board and eight demoted ehgineers 
were used, earning $393.46; that at the present tiipe there 
were seventeen of those engineers assigned to regular runs 
and the extra l)oard and demoted engineers were frjBquently 
called upon to ])erform service; that the existing engineers’ 
contract, remained closed until January 1, 1932.] | 

The witness testified that the following occurretl at the 
confei'ence of October 24, 1930, at which were | present 
Emei’son, Sniitli, McBride, Tillery, Johnson, the 'witness, 
and for a part of the time, Austin; witness insisted it was 
his duly to ascertain tlie representation by exactly the 
same method as had been used at the Februarv, 1928, con- 
ference; there was a controversy with respect t^ two of 
defendant Brotherhood petitioners, who, plaintiff Brother- 
liood’s representatives claimed, liad also given tjiem au¬ 
thority; witness asked plaintiff Brotherhood’s representa¬ 
tive if he would join in taking a secret ballot; he| said he 
would not, and again protested the taking of the ballot on 
the basis of the people witness was going to let 'tote and 
upon the basis of taking a ballot while the schedule was 
closed; he did not protest or say anything!about a 
294 ballot being illegal; none of the ])ersons rdpresent- 
ing plaintiff Brotherhood objected that the jrailroad 
had no right to handle the machinery of taking ballot, 
that is, putting out instructions, distributing the| ballots, 
counting the ballots and ascertaining the results;| no sug¬ 
gestion or intimation or statement was made thpt there 
was any im])ropriety in the railroad itself taking ja secret 
ballot, provided it did it on the basis of the vote that they 
had agreed to; witness was infoiuned by Mr. McBifide that 
the plaintiff Brotherhood would not participate in| the bal¬ 
lot, when witness asked him if thev would. Witnejjs said it 
seemed, then, that he would have to take it by himself; that 
he could not take it vrith the defendant Brotherhood if the 


plaintiff Brotherhood would not participate. The 


witness 
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then discussed with the conferees how it should be taken, 
or someone asked him how he proposed to take a secret 
ballot and he outlined to them the method, just as he finally 
set it out in the letter he wrote at the conclusion of the con¬ 
ference; witness asked the conferees who they thought 
would be a fair and impartial man to supervise the taking 
of the ballot; someone said Mr. Lott ought not to have any¬ 
thing to do with it—he is a member of defendant Brother¬ 
hood and quite partial: witness then suggested (dark Hiin- 
gerford: witness’ recollection is that Mr. Johnson said 
“Well, Mr. Mackay, if we were going to participate in it, 
certainly nol)ody could ol)ject to ^Ir. HungerfordWit¬ 
ness then said, “All right, I will ask him to do itThen 
witness dictated the letter of October 24 witli respect to 
that matter [Stip. Kx. r).') (to Kmei’son and McBride, co])ies 
to Tillerv, Johnson and Smith) referred to tlie conference, 
and set forth the instructions for conducting tlie ballot 


[sec p,p. 21-22 of Statement ot' lOvidiume for full 
295 quotation of this letter] and Sti]). Ex. oG, in which 
witness stated that since there was a dispute between 
the two organizations as to which represented the en¬ 
gineers, “I see nothing in fairness which mav be done ex- 
cept for me to take a secret ballot”, and further stated that 
in the ballot only engineers in actual service could vote]. 

[Thereupon followed an exchange of correspondence be¬ 
tween McBride and witness. McBride wrote ^lackav 
shortly after the conference [Stip. Ex. 58], that at the time 
the agreement in question was negotiated there were 72 
engineers listed on the senioritv roster, 59 of whom had 
requested to be represented by the plaintiff Brotherhood; 
that at that time the question of whether all the engineers 
on the seniority roster were entitled to vote had no signifi¬ 
cance, as there were then forty-five engineers in the regular 
assigned, pool, and extra services, thirty-two of whom were 
included in the list of fifty-nine who had voted for repre¬ 
sentation by plaintiff Brotherhood: that even if only en¬ 
gineers in regular assignment, pool and extra service be 
given a. vote, fhe agreement should not be disturbed: that 
all the engineers on the engineers’ seniority roster wcmv' en¬ 
titled to vote; that eleven additional men were actually 
used as engineers during the month of August, eight dur¬ 
ing September, and at least eight during the month of 
October; that plaintiff Brotherhood entirely disagreed with 
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Mackay, could not understand the ground for hi^ conten¬ 
tion that men who have worked as engineers in each of the 
three months should be denied the right to vote for repre¬ 
sentatives of the engineers; that the men should not be 
either invited or permitted to change their minds juntil the 
contract was terminated on January 1, 1932, and! that the 
failure of anv man or men to vote should be considered and 

I 

counted as an affirmative vote in favor of present 
29() conditions and against any change.] Mdckay re¬ 
plied [Sti]). Ex. 59, copies to Emerson, Tillery and 
Jolinson] that the question of termination of thelschedule 
was not involved at all; that the contract would continue, a 
new committee merelv functioning under it; that the situa- 
tion was different in 1928, because the contract >vas then 
‘‘o]’)on''; lie cited liis letters of February 7, 1928, i\pril 17, 
1928, and April 30, 1929; that the secret ballot w^is to re¬ 
solve a conflict in authorities; that a change in representa¬ 
tion would not affect the rights of engineers to fee repre¬ 
sented in the handling of personal grievances tjy I'cpre- 
sentatives of their own choosing, that Mackav had to follow 
the same procedure now as he did in 1928. That inasmuch 
as defendant Railway management has proposed hy secret 
ballot to ascertain the wishes of a majority of (jngineers 
who are qualified to pass on the matter, and to feo ascer¬ 
tain, to use exactly the same principles as werej used in 
1928, and inasmuch as defendant Railwav management has 
■jiroposed to also follow the principle then established of 
allowing the accredited committee to take over the repre¬ 
sentation under the existing contract and in other! respects 
to follow the same course as was then followed, defendant 
Railwav management could not agree with his. MbBride’s, 
])resent conteiitions; that in closing it seemed toj Mackay 
that having taken over the representation on(*c under ex¬ 
actly the method now to be used, nothing was to Ije gained 
l)y raising at that time the general question of wljo should 
vote in ascertaining the majority in that particular case, 
because all that the railway management insisted hpon was 
that, the same method be now followed.] | 


297 Just prior to the taking of the November 30 secret 
ballot, the su|)erintendent of the defendantjRailway 
called the witness to say that the firemen were cojntending 
that the mileage shown in the last checking perijod justi¬ 
fied the putting of one or more additional mei^ on the 
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signed by 19 engineers requesting representation by de¬ 
fendant Brotherhood’s Committee of Adjustment, and a 
covering letter from ]\Ir. Smith stating that those desiring 
a change of representation represented 58% of the en¬ 
gineers in actual service and that a conference was not 
necessary unless requested by plaintiff Brotherhood’s Com¬ 
mittee, and re([nesting ruling by Mr. Mackay changing the 
representation to the Committee of defendant Brother¬ 
hood]. 

300 Witness testified that he would not have thought 
of changing the representation to the defendant 
Brotherhood on the basis of the Smith letter without a 
conference at which the plaintiff Brotherhood was repre¬ 
sented: that he replied to Mr. Smith on June 12, 1931 
[Slip. Ex. 71, copies to Johnson, Tillery, and McBride, 
in which Mackay stated that he, frankly, was surprised to 
receive this request at the present time; that when he 
spread the secret ballot in November of last year it was 
with the verv distinct understanding between Emerson and 
him that the result of that ballot would govern for at least 
one year, as the carrier could not have this matter con¬ 
tinually agitated, and the ballot was spread strictly in 
accordance with and upon this understanding: that in view 
of this fact it did not seem to him that this was a ])ro|)er 
time again to open the matter, and, therefore, that he 
should hav(‘ to suggest that it be held in abeyance until 
a period of one year had elapsed since the last secret 
ballot upon the subject was taken, as he must insist that 
the understanding had at that time be observed]: that 
there had been an understanding between him and Emer¬ 
son at the time of the November 1930 ballot not to raise 
the question for a year, which understanding did not em¬ 
brace McBride because McBride had stated that his or¬ 
ganization was not participating in the ballot, and if it 
later wanted a ballot, he did not think it should be held 
against him. 

[Smith replied to ^Tr. Mackay’s letter [Stip. Ex. 72], 
acquiescing in the suggestion to wait until November 
1931]. Witness testified that prior to receipt of Smith’s 
letter, Emerson had been in witness’ office on another mat¬ 
ter; that witness told Emerson he wanted him to pull 
Smith off, and stop him from violating the agreement be¬ 
tween witness and Emerson; that Emerson said he 
would. 
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301 Witness testified that nothing further | occurred 
until approximately the end of the year, ivhen Mr. 

Smith wrote him on November 16, 1931 [Stip. Exj. 76, copy 
to Tillery, consisting of a covering letter, a list of engineers 
in regular assignment, pool and extra board, i petition 
signed by 19 engineers requesting representation by de¬ 
fendant Brotherhood, and senioritv lists of road land vard 
engineers. The covering letter stated that only jib of the 
petitioners were eligible to vote according to Mr. Mackay’s 
previous instructions; and that there were 26 engineers in 
actual service at the time. It furtlier requested ia confer¬ 
ence with the management and plaintiff Brotlierhood]. 
Witness acknowledged receipt of Smith’s lettef, stating 
that he was sending a copy to Johnson [Stip. j Ex. 79]; 
«'nid on Johnson’s copy asked the latter for his position in 
the matter; Smith wrote witness on Novemberl 19, 1931 
[Stip. Ex. 77, copy to Johnson, in which Smith stjated that 
lie did not understand that it would be the muti^al under¬ 
standing of both parties as to whether there w(puld be a 
secret ballot; hence, the petition which he had .sent; that 
“As I understand it, Mr. Mackay, you took it u]3on your¬ 
self a year ago to take this secret ballot, to which Mr. 
Emerson and I agreed over bitter protest of Mr. Tillery 
and his parties. Personally, I see no reason at | this time 
why we should go into a secret ballot, although jit is per¬ 
fectly agreeable with me to leave it to your judgment of just 
what is best to do;” that the last secret ballot brought bit¬ 
ter protest from him in the attitude the Chairman on the 
property took in padding the extra board witii surplus 
amount of men to carry their vote, and insistedj that if a 
secret ballot was resorted to, the only men allowed to vote 
will be those in service between November 14th| and No¬ 
vember 19th]. I 

302 Witness replied to Smith on November 2|lst [Stip. 
Ex. 78, copy to Johnson, in which Mackay stated that 

if the plaintiff Brotherhood’s representatives should ques¬ 
tion the authenticity or propriety of the way in >vhich the 
authority was obtained by defendant Brotherhood, the 
question of representation should be determined bK’ a secret 
ballot; that in Mackay’s opinion, the ballot “must be taken 
upon the men entitled to vote at the time thei ballot is 
spread”]. | 

I 

i 

i 

I 
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Smith then wired ^tackay [Slip. Ex. SO], in.^^isting on a 
change of representation; witness testified that upon re¬ 
ceipt of Smith's telegram he had no intention of complying 
witli Smitli’s, demand that he accept tlie ex parte vote ten¬ 
dered by Smith and cliangc the ro])resentation on the liasis 
of that; lliat his intention was tliat the matter would be 
handled exactlv as it had alwavs heretofore been handled. 


and that ho would be impartial in it; witness replied to 
Smith [Stip. Ex. SI] that his handling of the matter “must 
of necessitv be in accordance with mv understanding of 
proper pi*ocedure.'’ Smith then wrote witness Mackay a 
letter dated November 24, 1931, cojiy to Johnson fSti]). Ex. 
82], in which he continued to argue that Mr. Mackay should 
act u])on the matter and change recognition of the repre- 
sentatioii to defendant Brotherhood’s Committee on the 
basis only of the ex parte ])etition filed by Smith and stated 
that this was his last a.jipeal and he now left the case with 
^fr. Mackay. !Mr. !Mackay replied to Smith, with copy to 
Johnson, by letter dated November 25, 1931 [Stip. Ex. 83], 
in which he said: 

My position with respect to this matter has remained un¬ 
changed throughout its multitudinous handling. At the 
time the representation was first changed to the Firemen 
some vears ago, I stated to vour committee that if 
303 vou questioned the authenticitv of the chairman’s 

authorization under which it clearlv showed thev had 

• • 

a majority there would be nothing left to do but take a 
secret ballot. . If you will recall, at that time ]\[r. Panerson 
stated he had no doubt but that the Uremeii had a majority 
and was agreeable to functioning without a secret ballot. 

At the conference about a year ago the Phremeii did rpies- 
tion the authenticity of your representation and we took 
a secret ballot; and found that they had a majority. In the 
]n’esent situation I have now ]>ro])ounded to the Fii'emen ex¬ 
actly the same question that I originally submitted to your 
organization when the situation was reversed. If the Phre- 
men question the authenticity of the representation request 
filed with me, then as 1 understand the matter there will be 
nothing left for me to do but spread a secret ballot. 

AVitness testified that that letter sincerelv and correctlv 
exjiressed his attitude toward the whole question. Witness 
testified that considerabh' correspondence respecting a time 
for conference followed; this correspondence, consisting of 
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letters and telegrams passing between all the patties, com¬ 
prised Stipulation Pixliibits 84 to 111, both inclusive, and 
covering the period of time from November 23i 1931, to 
January 9, 1932, in all of which correspondence Mr. Smith 
was continually insisting on a speedy decision ofi the ques¬ 
tion and the representatives of plaintiff Brotherliood were 
giving various reasons why they could not agree toja date for 
conference. ^Ir. Smith was expressing more and; more im¬ 
patience and demanding that Mr. Mackay act without a 
conference if plaintiff Brotherhood’s representatijces would 
not agree to a conference date, and Mr. Mackay iij said cor¬ 
respondence consistently refused to act except ajfter joint 
conference, insisted that plaintiff Brotherhiod’s rep- 
304 I'cseiitatives sliould l)e givmi reasonable time to ar¬ 
range for a date, although urging them thht confer¬ 
ence should be arranged as early as possible; tl^e reasons 
assigned by L. B. Johnson, Acting Chairman of tlie General 
Grievance Committee of plaintiff Brotherhood, fori the delay 
appear in his communications to Mr. !^^ackay dated Novem¬ 
ber 23rd, December 7th, December 12th, Decemberj 15th, and 
December IGth [Stip. Exs. 84, 87, 91, 92 and 95]^ in which 
Johnson explained that the delay was due to the; fact that 
Mr. McBride, who had originally been taken off the assign¬ 
ment of that case, l)ut who was later reassigned toihandle it, 
was tied up, as were all the other officers of the rajilroad or¬ 
ganizations, in handling a national problem, and would at¬ 
tend a conference as soon as he could. December 119th, Mr. 
McBride wrote iMr. Mackay [Stip. Ex. 9G] statiffg that he 
received the assignment to handle the case while i|i Chicago 
the previous week, and that in view of the fact thjat he had 
already arranged to return to handle two importaht assign- 
ments on the Boston and Blaine Railroad, and as ht was still 
engaged in handling same, he could not at that time break off 
negotiations with the Boston and Maine managenent. Mr. 
McBride further stated that he was cancelling jail other 
previous assignments and would arrange to mee^ Mackay 
in conference in Washington as soon after the fij'st of the 
year as ])Ossible, and suggested a conference be I arranged 
for the week l)eginning January 11, if possible; th4t the con¬ 
ference was held in Chicago on January 14th, wi^i Smith, 
Emerson, Jolinson, McBride and the witness present; that 
there the following occurred: The conferees weni over the 
list of authorities that the Engineers’ Brotherhood had, and 


I 

i 
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the number ot' men who W(*re in actual service, and it ap¬ 
peared tliat, from the authorities that the Enj^ineers’ 
Brotlierhood had, tli<‘y had a majority; witness stated tliat 
if .McBride (luestioiUMl the authenticity of the ballot, the ex 
parte authoi'ities present(‘d by the Eni>ine(‘rs, “we, 
305 followini;- oiir custom, would take a ballot and confine 
it to th(‘ (‘n,eine(‘rs in actual service.”; McBride pro¬ 
tested th(‘ takin*;- of tin* ballot insofar ‘‘as the peoi)l(‘ whom 
1 was i^oine; to vote W('r(‘ concei-ned.”; McBride did (jues- 
tion the authenticity of tlu‘ autliorities ^-iven to Mr. Smith; 
McBride did not tih* with Mackav anv l(‘tt(‘rs or anvthiner 
showini>: that the (Ui.L^ineers’ authoriti(‘s w(‘renot autlumtic, 
but he told tliat lu* did (iU(‘stion tlu' authenticity; Mr. Smith 
was very (‘inphatic, sayini;' that tlu^re was not any r(‘ason for 
Mr. .McBride to (juestion th(‘antiienticity and that In* had no 
reason to do so, and .Mavkav told Smith tliat he could not sav 
wheth(*r McBrid(‘ had i^ood or bad reason—the question with 
.Mackav was, as it had Ixmmi at th(‘ b(\i;'innini;\ nier(‘ly whether 
or not .McBrid<‘ (piestioiKnl th(‘ aiitlumticity; and that h(‘, 
.Mackay, was i*()ini;' alicnd and take the secret ballot; Emer¬ 
son told Smith that h(‘ mig’ht as w(‘ll hush; that Ik* knew 
.Mackav w;is lAoiiii;’ to do as lu* had done from the bei^inning 
and that Iniicrson ai;*r(‘(*d with Mackay. Mackay then pre¬ 
pared the letters dated .January 14, which are in the record. 
McBride* did not |)rotest that it was improper or ill(*i;al for 
the railroad to spread a ballot, collect the votes, and count 
the votes; .McBride told Mackay he could not particiiiate in 
the secret ballot. 

Upon the witness b(*inu,- asked by his counsel, Mr. Aider- 
man, whether, if Mr. McBride had demanded at that con¬ 
ference that the secret ballot to be taken should be taken 
jointly, and tlu* machiiu'ry of it handled jointly by the wit¬ 
ness and a representative* of the En<i'ineers Brotherhood and 
a repn'sentalive of the* EiiH'iiienV P>rotherhood, the witness 
would have ae:reed to that beini*: done, Mr. ^lorris objected 
to the (juestion on tlu* ,i»*round that it called for the opinion of 
the witness on what he would have done last .January and 
sn.u,-.i;(*sl(‘d lhal t he !n<|ui i\v at issn(‘iswhat Ik* did. ''riic 
30() objt‘ction was ovei-ruled. TIk* witness rei)lied that 
he would hav(* ai»reed to that procedure* adding: that 
at a ])revious conference* he had asked them te) participate, 
and they had declined. Mr. Morris objected to the ad¬ 
mission of the answer and noted an exception to the ruling 
to let it stand. 
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Witness testified that lie wrote two letters on jJanuary 
14, iStij). Kx. 112, one letter to Emerson and McBride, 
oiitlinin,*;’ (*V(‘nts h'ading ii]) to and the results of the coiiter- 
(‘iice and his intention to take a secret ballot liinitedl to enu:i- 
neers in actual services as ene,'ineers, and another lettpr to the 
sani(‘ ])artics oiitlinini** the instructions which he Idul i*'iven 
tor th(‘ takiim- of another ballot. In the first ot‘ said! two let- 

~ . I. 

ten’s Mackay wrot(‘ that he had beem advised by McBHde that 
Mcl>ri(h‘ (inestioned the authenticity of the (‘x ])hrte au- 
lliorily oblaiiK'd by tli(‘ re|n‘(‘senlatives of lh(‘ 1>. (h* h. kh; 
that in the conlerence of that date Mackay had attain ad¬ 
vised tlu‘ c()nt‘(*r(‘(‘s that, as shown by his hd.ters of April 17, 
1928 and Api’il .‘lO, 1!)29, to ]\I(‘ssrs. Eniei’son and Sni|th,co])y 
to Tilhn-y, to ascen-tain the majority of tlui (nipineers wlio 
W(‘r(‘ (]ualifi(‘(l to jiass upon the subj(‘ct wlnni the representa¬ 
tion was (*hani;(*{l in February, 1928, Mae'kay had jised the 
iiKni who W(n’(‘ actually in s(‘rvic(‘ as (nipineen’s, i. (‘.,jin r(\e.’U- 
lar assiynnKMit, j)ool or (‘xtra board, and not th(‘ ijien who 
wei’(‘ back liriiii;’, and in arriving- at th(‘ conclusion |with re- 
spi‘ct to t lu* majority, the 40 odd mem who were then actually 
in s(n’vi(‘(‘ as eiigiiUHn’s wer(‘ th(‘ onlv ones which wiere^ con- 
siden’cd; that in vi(‘W of the* position (O’tin* plaintiff |>ro1her- 
hood and th(‘ disput(‘ between the two organizatio^is as to 
who re])i’(‘S(‘nt(‘d lh(‘ majority, Mackay saw nothinpj in fair- 
n(‘ss which might b(‘ done except for him to take a secret bal¬ 
lot to asc(*rtain this; that h(‘ was writing a separate letter 
lodav showing how the ballot was to be taken; tha|t in tak- 
ing this ballot it was his purpose to considerjas engi- 
307 iKMM’s who w(‘i'(‘ cpialitied to pass upon thejsubject, 
only th(‘ men who were at the tim(‘ in actual service 
as eiigin(‘ers, i. e., in regula i’assignment, pool or (‘Xtii’a board, 
and not th(‘ men back tiring; that Mackay felt tha| having 
used this m(‘tho(I wlum the representation was chaiiged be¬ 
fore, no othei’ nu'thod should or could b(‘ fairly ^‘ollowed 
now in ascHU’taining tin* majority. Note: Inst ructions the 
same as for prior ballot. S(‘e Sti|). Ex. 55, ])p. 21-22.1 

Mr. Mcl>rid(* re))li(‘d to thes(‘ l(*lters by k‘tt(‘r dat(j*d danu- 
ary 23, 1932 |Stip. Ex. 113 (no copi(‘s to othei- parties), 
in whi('h .Mcl>ri(l<‘ stat(‘d that tin* plaintiff Brotlnn-llood dis¬ 
agreed with Ml’. .Ma('kay\s position of considering;- as (ui- 
gineers only the iikmi who are in actual service as(‘ii'g’ineers; 
that all (‘iigineers listed on the (Uigineers’ seniority roster. 


! 
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and subject to call for service are entitled to vote on the 
subject of representation]. 

Witness testified that he wrote Emerson and McBride on 
February 3, 1932 [Stip. Ex. 115, copies to Johnson and 
Smith, enclosed Clark 11ung'erford's certificate as to the 
voting in the January poll, and advised that 21 men had 
voted for representation by defendant Brotherhood, and 
11 by plaintiff Brotherhood, and further stated that “I see 
nothing for me to do but to follow the wishes of the men 
in the matter, and therefore, I advise you of our intention, 
effective March 1, 1932'’ to meet and deal with the properly 
chosen representative of the defendant Brotherhood, ‘‘it 
being our understanding that under the existing situation 
it is our plain and undoubted duty so to do, such recogni¬ 
tion to continue unless and until we are authenticallv ad- 

% 


vised by a majority of the men (pialified to determine the 
question that it is their desire to change their representa¬ 
tion.’^ The letter further stated that if anv individual 
engineer desired a re])rcsentative of plaintiff Brotherhood 
to represent him in the handling of individual griev- 
308 ances, the management would, under its established 
practice and rules of the schedule, permit the repre¬ 
sentative so selected to represent said engineer]. 

Mr. ^McBride requested witness by telegram [Stip. Ex. 
IIG] to join hqn in submitting the case to the United States 
Board of ^fediation. Witness re])lied on February 4, 1932 
[Stip. Ex. 117|, coin’ to Emerson, in which ^lackay said that 
he regarded the controversy as a jurisdictional dispute be¬ 
tween the two Brotherhoods, and that certainly the dispute 
was primarily a dis])nte between the two Brotherhoods 
rather than between the Railroad Company and ])laintiff 
Brotherhood; that the defendant Brotherhood would have 


to be a ])arty to any proceeding in connection with the 

matter; that therefore he did not think that the Southern 

Railway Company should join in submitting the dispute to 

Mediation; !Mackay suggested to Emerson a joint meeting 

on. Februarv 17]. 

» *• 

Witness testified that another conference was held, on or 


about Februaiw 17th, at which C. J. Goff re])resented the 
plaintiff Brotherhood, and Mr. Flmerson the defendant 
Brotherhood; that Goff asked witness to join him in sub¬ 
mitting the matter to mediation, and witness explained to 
him that he doubted whether it was a proper subject to 
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submit to mediation and that he thought maybe itjwas un¬ 
wise to start going to mediation with these jurisdictional 
disputes, but that, in any event, he certainly could|not join 
liim unless the Engineers’ organization, which was! a ])arty 
in interest, would also join. The witness asked tile repre¬ 
sentative of defendant Brotherhood if he would joih in sub¬ 
mitting the matter to mediation and he said he wpuld not 
and then witness said that he could not and that Goff would 
have to go ex parte. 

Whereupon Mr. Alderman, counsel for defendant Rail¬ 
way, offered in evidence a certified copy of the ex 
309 parte submission of the controversy madej by Mr. 

C. J. Goff to the United States Board of Mjediation 
which he read. [The submission stated that the Question 
in dispute was the right of plaintiff Brotherhood to con¬ 
tinue to negotiate contracts for locomotive engiikeers on 
defendant Railway; that ‘^The management advises of its 
intention, effective March 1, 1932, to meet and deal with 
representatives of the Brotherhood of Locomotive En¬ 
gineers upon the subject of wages, rules and workir.g condi¬ 
tions for engineers on this property, regardless of the fact 
that such representation has not been authorized }?y a ma¬ 
jority of all employees interested in and effected by the 
proposed change.”] 

Witness testified that the defendant Railway and defend¬ 
ant Miller, its vice-president, received a letter froifi George 
A. Cook, secretary of the Board of Mediation, [^tip. Ex. 
121, in which the Board asked for a statement tjrom the 
management and any other information it desire^ to sub¬ 
mit. The letter ended with this statement, ‘‘Your dttention 
is res])ectfully directed to the provisions of Section! 0 of the 
Railway Labor Act”]. I 

Witness testified that he had sought counsel as toiwhether 
to leave the matter in staUt quo pending the rdsults of 
Mediation; that he was advised to do so; that he I advised 
Messrs. Emerson and Goff of his decision not to change the 
existing situation for the present and pending | further 
developments by letter dated February 26 [Stip. Ex. 122]; 
that he then dictated and signed Mr. Miller’s na^e to a 
letter to the Board of Mediation [Stip. Ex. 123, wfiich let¬ 
ter was sent to the Board, was about five pages long and 
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contained a full and detailed statement of the position of 
defendant Raihvav, in suininarv as follows: 

That the real question involved was not so much the 
right of the Brotherhood of Locomotive Firemen and P^n- 
ginemen to continue to negotiate contracts for locomotive 
engineers on defendant Railway as it was the ques- 
310 tion of, who are the employees ])roperly entitled to 
vote in, the selection of re]>resentatives for locomo¬ 
tive engineers employed by the defendant Railway. That 
it was and is,with reluctance that the railway l)ecanie in¬ 
volved in the controversv. That the controversv was not 

% * 

of its making and was ])rimarily a dispute between th(‘ two 
Brotherhoods and not between either Brotherhood and the 


Railway. Thg history of the entire controversy was re¬ 
viewed. Copies of the following documents in connection 
with the controversy were attached to the letter: 

Letter of January, 1928, from General Chairman Tillery, 
of plaintiff Brotherhood, claiming to represent a majority 
of the locomotive engineers on defendant Railway [Sti]). 
Ex. 1]: telegi'am of January 29, 1928, from Assistant Grand 
Chief Emerson, of defendant Brothei-hood [Sti]). Ex. 4]; 
telegram of January 30, 1928, from ^Ii*. Mackay to Messrs. 
Emerson and Tillery, naming date for conference February 
7, 1928 [Stip. FjX. 5]; letter of February 7, 1928, iMackay 
to Emerson and Tillery, outlining confei*enee of that date 
[Stip. Ex. 8]: Jetters regarding Tillery’s selection as Gen¬ 
eral Chairman: Mackay’s letters of A])ril 17, 1928, copies 
to Tillery [Stip. Ex. 12]; Tillery’s letter A])ril 21, 1928, 
acknowledging copies of the letters of April 17, 1928 [Sti]). 
p]x. 15]; Mackay’s reply to Tillery, April 23, 1928 [Stip. 
Ex. 16]; letter of A. J. Smith, of defendant Brotherhood, 
April 25, 1929 [Stip. Ex. 18]; ^Mackay’s reply April 30, 
1929, (juoting again from his letter April 17, 1928, as to 
what ha])i)oned,at the P'^ebruary 7, 1928, conference, co])y of 
which letter was sent to Mr. Tillery but no acknowledgment 
received [Stip.. Ex. 19]; letter April 29, 1930, Smith to 
]\Iackay [Sti]). Ex. 25]; ^Fackay’s letter to Johnson, of 
plaintiff Brotherhood, copy to Smitli, acknowledging re- 
cei])! of Smith’s letter April 29, 19.30 [Sti]). Ex. 26]; John¬ 
son’s re])ly May 14, 1930 [Sti]). Ex. 29]; Mackay’s reply 
May 16, ,19.30 [Stip. Ex. 30]; Johnson’s reply May 
311 24, 1930 [Stip. Ex. 32]; ^Fackav’s re])lv i\Fav 28, 1930 

[Stip. Ey. 33]; letter October* 2.3, 19.3*0, ])y* :\FcBride 
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and Tillery, of plaintiff Brotherhood, delivered t0 Mackay 
avt the beginning* of October 24, 1930, conference [^tip. Ex. 
54]; two letters October 24, 1930, to Emerson and jMcBride, 
outlining* conferen(*e of that dale and secret ballot to be 
taken; McBride’s rejdy November 3, 1930 [StipJ Exs. 55 
and 56]; Mackay’s letter to McBride of November 7, 1930 
fStip. Ex. 59]; and McBride’s reply November 125, 1930 
[Stip. Ex. 62]; Mackay’s reply to McBride, December 2, 
1930 [Stip. Ex. 67]; letters of January 14, 1932, Hackay to 
Emerson and McBride, outlining conference of January 14, 
1932, and outlining seci-et ballot to be taken [Stip. fex. 112]; 
letter .Mackay to Emerson and McBi-ide, Februai-t 3, 1932, 
advising* result of the secret ballot [Stip. Ex. 1^5]; Mc¬ 
Bride’s telegram February 4, 1932 [Stip. Ex. |l6] and 
iJackay’s reply same date [Stip. Ex. 117]; Smith’s letter 
February 9, 1932, certifying Smith’s selection a^^ General 
(diairman [Stip. Ex. 118]. | 

In submitting and calling attention to the fore^h’^ing let¬ 
ters and telegrams, the letter outlined what the railroad as¬ 
serted happened at the February 7, 1928, conference, at the 
October 24, 1930, conference, and at the January 14, 1932, 
conference at Chicago, and various intermediary ^jteps. It 
was stated that the dispute was primarily a dispute be¬ 
tween organizations involving solely a question oi repre¬ 
sentation. That in the opinion of the Railway Company 
the Railway Labor Act was framed to cover! disputes 
between organizations and carriers and not i disputes 
between organizations. That for this reason the Rail¬ 
way doubted that this was a pro])er dispute tlor medi¬ 
ation—that certainly if the dis])ute were to be jmediated 
the defendant Bi'otherhood should be a party, as the 
Railway Company could not understand how it Would be 
possible for it and the representatives of plaintiff 
312 Brotherhood alone to either roach an undeifstanding 
or to arbitrate the question at issue, vitally Involving 
as it did the interests and rights of another organization. 
That the Railway Company did not understand |from the 
Board’s letter whether the Board has assumed jujdsdiction 
or not. That it felt that before moving in the ihatter the 
Board might desire, in the light of the information therein 
given, to carefully consider whether or not the Bogrd would 
accept the case for mediation, and that if it be finally de¬ 
cided that it should, the Railway Company respectfully sug- 
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^rested that the defendant Brotherhood was a partv at in- 
terest and should be included, because the Kaihvay Com- 
])any was entirely at a loss to see how i)i*og'ress could be 
made in a matter involvinu: a dispute between two organi¬ 
zations bv mediation with one of such organizations and the 
carrier. A postscript stated that since writing the above 
Mr. Maekav had been verballv advised that the board had 
assumed jurisdiction.] 

Witness testified that Emerson wrote him on ^farch 15th 
[Stip. Ex. 130, no copies to any parties, asserted his o])in- 
ion that the handling by the Board of ^lediation was for the 
purpose of delay and stated that if the matter was not dis¬ 
posed of by the Mediation Board in a reasonable time, Em¬ 
erson would request Mackay to turn the contract for engi¬ 
neers over to the defendant Brotherhood Committee, and 
if not done, will request a conference with you on the 
matter foi* the purpose of having our request complied with, 
and if not agreed to in conference, then I will ask vou to 
join me in invoking the services of the ^lediation Board”]. 
Mr. Mackay replied to Plmerson by letter March 19, 1932 
[Stip. Ex. 131], stating that he thought perhaps Emerson 
had misinterpreted the situation and that Mackay’s im¬ 
pression was that what had been done in the case was 
313 the uniform practice of the Board and did not in¬ 
dicate a desire on the part of anyone to delay the 
matter. On April 12, 1932, Emerson wrote ^lackay [Stip. 
Ex. 132], stating that he understood that until after the 
Mediation Board had concluded its investigation and the 
})arties advised of the Board^s conclusion, all parties to the 
dispute should allow matters to remain in status quo; that 
he had been advised bv Mr. A. J. Smith, Chairman for the 
B. L. E. on the property in question, to the effect that 
Johnson had been on the property voting the demoted men, 
and that the men were much concerned in the delav; that 
Emerson was of the opinion that Mr. Johnson had violated 
the law by his actions and that the Brotherhood of Loco¬ 
motive Engineers was not getting a square deal in this par¬ 
ticular instance. Emerson requested Mackay to have the 
matter investigated and if he found that Johnson was 
guilty of solicitirig the men in the G. S. & F. since the Board 
has assumed jurisdiction, that Mackay call the Mediation 
Board’s attention to it and advise them that he was in¬ 
structing the contract for the engineers on defendant Rail- 
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way to be turned back to the defendant Brotherhood’s com¬ 
mittee. I 


Whereupon Mackay testified that his attitude oh receipt 
of the foregoing letter was that he had nothing Whatever 
to do with the question of whether either of these organiza¬ 
tions, pending the mediation, was down electioneering or 


trying to get votes among the men and that he Expressed 
his position about it in his letter of April 14, 1932, to Em¬ 
erson [Stip. Ex. 133] wherein Mackay said that ihe ques¬ 
tion of whether Mr. Johnson was violating tli^ law or 


whether his acts upon the property were improper were 
subjects which were not for his decision, and thajt in view 


of the existing situation and the assumption of jurisdiction 
by the Board of Mediation, he regretted that he \yas not in 
position at that time to follow the course Emerson| had sug¬ 


gested. 


314 On July 12, 1932 witness wrote Mr. Laugh|lin of de¬ 


fendant Brotherhood [Stip. Ex. 134, asking |Laughlin 
whether the Engineers would be bound bv the results of an 
arbitration of the controversy between defendant! Railway 
and plaintiff Brollierhood] [Mr. Laughlin repliec^ by Stip. 
Ex. 135, stating that defendant Brotherhood would not be a 
party to any arbitration which might arise from the Media¬ 
tion proceedings, would not be bound by any arbitration, 
but w’ould reserve its right to take such steps in the matter 
as would seem necessary to protect its engineer members on 
the defendant Railway]. I 

Witness testified that the defendant Railway ^ias asked 
to ai’bitrate [Stip. Ex. 136, 0. B. Colquitt of the iBoard of 
Mediation to defendant Railwav, under date of I Julv 13, 
1932]; that it did not agree to arbitrate; that it could not 
agree to arbitrate a tri-party disi)ute where the result would 
be merely to swap one quarrel for another; that witness an¬ 
swered Colquitt’s letter on July 14, 1932 [Stip. E^x. 137, in 
which letter defendant Railway refused to agre^ to arbi¬ 
trate and explained that it ‘‘does not see how it niay be ex¬ 
pected to arbitrate a jurisdictional dispute with oi^e organi¬ 
zation which directlv involved the interests of twojorganiza- 
tions holding representation upon our properties”; but 
would be willing to arbitrate the question at issue if the 


p]ngineers would become parties to the arbitration or agree 
to abide bv the decision of the Board of Arbitration]. 
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[Plaintiff Brotherhood informed the Board it was willing 
to arbitrate the matter on July 21, 19J2^ Slip. Ex. 140.] 

Mr. Alderman, counsel for defendant Railway and de¬ 
fendants Mackay and Miller, then read Mackay’s re- 
315 ply to Mr. Goff’s letter to Mackay of July 15, 1932. 

[Stip. Ex. 138, see p. 91, by which Goff transmitted a 
petition signed by 46 persons on the engineer seniority 
rosters of defendant Railway requesting representation by 
the committee of plaintiff Brotherhood.] [Stip. Ex. 139, 
was Mackay’s reply in which he stated that of the 46 peti¬ 
tioners only 10 were at the time in actual service as engi¬ 
neers; that at the time, there were 25 engineers in actual 


servi(‘e; tliat, therefore, the authorities ])resented hy (Jolf 
did not change the result of the secret ballot taken on Janu¬ 
ary 26, 1932.] 

Mr. Alderman then read Stip. Ex. 141, a .joint letter from 
the Secretary of the Board of Mediation to plaintiff Broth¬ 
erhood, defendant Mackay and defendant Railway, in which 
it was stated that the mediation services of the Board were 
terminated. 


iMr. Aldermrpi then read Mackav’s letter of Julv 22, 1932 

« • 

to Emerson and Goff [Sti]). Ex. 142], advising tlieni of his 
})urpose, effective August 1, 1932, to carry out tlie provi¬ 
sions of liis letter of February 3, 1932 [i. e., to turn the r(‘})- 
resentation of the engineers on defendant Railwav over to 
the pro])er committee of defendant Brotherliood] the effec¬ 
tive date of which change he said in his letter had l)een post¬ 
poned by the })roceedings in mediation and the provisions of 
Section 6 of the Railwav Labor Act. 


Counsel tlien stated that it had been agi'eed betw(‘en all 

counsel that defendant Railwav would continue to maintain 

• 

the then existing situation /;/• sfafa quo, without making a 
change of representation of the engineers, until the termi¬ 
nation of the case; but that as soon as the case was termi¬ 
nated, the defendant Railway, unless enjoined by the 
316 Court, would recognize the Committee of the de¬ 
fendant Bi*othei’hood. Whereupon, witness having 
been asked whether a change of representation would affect 
the seniority rights of any of the engineers, and coun¬ 
sel for plaintiffs having objected to the question on the 
ground that offers of evidence to the contrary had been 
rejected by the Court, counsel for defendants stated that 
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the question would not be pursued provided counsel for 
plaintiffs would stipulate that there was no evidence in the 
record tending* to prove that if there w’as a change lin repre¬ 
sentation those engineers not members of the 4Gfendant 
Brotherhood would lose their senioritv rights Ivith this 
road; whereupon counsel for plaintiffs stipulated! that the 
Court had refused to receive testimony showing that there 
would be a tendency, if defendant Brotherhood was recog¬ 
nized, to affect and change the seniority rights of [lie mem¬ 
bers of the plaintiff Brotherhood and of the individual 
plaintiffs. Upon this stipulation, the question objected to 
was witlidrawn. Tlie following thereupon ensuedi: 

I 

Mr. Alderman: Mr. ^lackay, one of the plaint^tfs’ wit¬ 
nesses * * drew a distinction on the question of who 

is subject to call; and as I understand it, testified that an 
engineer who is actually running an engine, but wl^o has his 
name on the firemen’s seniority list, is not subject |to call as 
a fireman, but that, the other way around, an engineer who 
is demoted and back firing, or who is furloughed qut of the 
bottom of the firemen’s list, is subject to call at an\f moment 
as an engineer. What is the situation with respec^t to that, 
Mr. Mackav ? 

Mr. Morris; Just a moment. Are we testifying now 
from the contract? I 


‘>17 Mr. Morris: I object to the question unless we find 
out whether the question is directed to the contract. 

The Court: Objection overruled. Answer the Iquestion. 

Mr. Morris: Exception, if your Honor please. 

The Court: Let us get on with this. 

Witness testified, in answer to the above question, that 
either of the men referred to would be subject to call in 
an emergency; that if an engineer holding fireman’s sen¬ 
iority is in the terminal, and a fireman was needed, that 
engineer would be subject to call, and if he di(|l not re¬ 
spond, would be subject to discipline; that exactly the 
same situation would be applicable to the emergency man, 
except that under the rules the emergency ma|i has 30 
days in which to report if he wants to, but if foujad in the 
terminal when needed, with no one else available, ^‘we 
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would insist upon his performing that service, or we would 
investigate him when he came back and stood for service, 
as to why he did not ’ ’; that an emergency man was a man 
cut otf the board at the foot of the firemen’s list. 

Witness further testified that up to the time the Board 
of Mediation relinquished jurisdiction of the case, and up 
to the date of the last exhibit to the stipulation [Stip. Ex. 
142], to wit, July 22, 1932, no representative of plaintiff 
Brotherhood from the beginning of the controversy, had 
ever contended to witness that it was illegal for the de¬ 
fendant Railway to take a secret ballot, or to spread the 
l)all()t and collect it and ascertain tlie result. 

31S Wlic‘reu])on witness i-ead the follo\\'ing from Plain¬ 
tiffs’ Exhibit 1: ‘‘This agreement supersedes and 
cancels all former agreements but does not, except where 
rules are changed, alter former accepted and agreed prac¬ 
tices, working conditions or interpretations”, and testi¬ 
fied that at the time the issue at bar was first raised in 
January and February 1928, there were no past practices 
between defendant Railway and its engineer employees 
fixing a precedent or bearing at all upon the question of 
what men were entitled to vote in the selection of repre¬ 
sentatives for, engineers; when the matter was agitated in 
June of 1930, the only thing which had happened to es¬ 
tablish an accepted or past practice was what was done 
and took place at the conference of February 7, 1928. 

Witness then was asked what, if any, practical advan¬ 
tage there was to be gained by plaintiff Brotherhood on 
Februarv 7, 1928 bv agreeing to a basis of the vote and 
having witness pass upon the matter on that day; coun¬ 
sel foi- plain!iffs objected to that <iuestion on tlu‘ gj*ound 
that the (juestion called for an opinion of the witness; 
Court overruled the objection, and an exception was noted 
and allowed to plaintiffs; witness answered that the ad¬ 
vantage was that if the plaintiff Brotherhood had insisted 
upon the representation being ascertained by using all 
men upon the seniority list, defendant Brotherhood would 
never have agreed, the very dispute now existing would 
have resulted, that we have later and that dis])uto would 
have liad to ])e determined as a condition ])recedent to 
going forward with the matter. 

Witness furtlier testified that in the absence of agree¬ 
ment as to the basis of vote or, in the absence of litiga- 
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tion, to determine the proper basis of vote, I he could 
319 not have gone ahead and passed on the ipatter at 
that time and given the representation to the plain¬ 
tiff Brotherhood. | 

Witness was then asked whether or not anything had 
ever been done from the beginning to the end of| the con¬ 
troversy by himself or Miller or any other official of de¬ 
fendant Kailway in an effort to prefer one organization 
over the other; question was objected to on th^ ground 
that it called for a conclusion of the witness on o|ie of the 
questions before the Court and that the witness; was not 
competent to answer; objection was overruled, apd excep¬ 
tion was noted and allovred. The witness answere^, There 
was not’’. I 

Witness further testified that his only interest from the 
beginning of the controversy until the present jdate has 
been to keep defendant Railway operating, to k^ep dow 
friction among employees which was subversive to the 
railroad’s interest in good operation, and to be Impartial 
between the parties and to treat them exactly identically 
the same throughout. ! 


Cross-examination: 


U])on cross-examination by Mr. Morris, counsel for ])lain- 

tiffs, Mr. Mackav testified as follows: He is not d member 
^ " .1 
of the bar; has been in charge of operating personnel ques¬ 
tions on the Southern Railway System since April, 1921; 
there are seven operating railroad corporation^ in the 
system; he is the highest designated officer to whom ques¬ 
tions of promotion, demotion and discipline with respect 
to all tile engiiuMM* and fireman employees in the system 
are finally appe.aled; now he handles the makinj>’ of con¬ 
tracts and interpretation of schedules, and individ- 
320 ual grievances for engineers and firemen i are now 
handled by J. C. Austin, another Assistant to the 
Vice President: Austin came into authority in either the 
latter part of 1929 or early 1930; Austin reporjts to de¬ 
fendant Henry W. Miller as his superior officer} he does 
not report to witness and never has; it is the iintention 
and effort of the Southern Railway management! to make 
the enforcement of the Company rules uniform qn all di¬ 
visions of the road; that the Southern Railway djeals with 
three employees’ committees with respect to engineers and 


I 

i 

! 
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firemen—the Engineers' Committee on the Southern Rail- 
wav, the Firemen’s Committee, and the Committee of 
plaintiff Brotherhood representing the engineers on de¬ 
fendant Railway. 

Witness further testified that Mr. Stanfield occupied Mr. 
Austin’s position from some time about 1926, handling the 
questions of individual grievances, but about 1928 Mr. 
Stanfield became ill and was sick off and on for a vear 


and could onlv handle these matters intermittentlv; that 

♦ ••7 

when he was not able to handle the matters, witness handled 
them to keep the work going. 

Witness further testified that his immediate superior is 
defendant Henry W. Miller, who is kept advised of wit¬ 
ness’ work as far as witness thinks is necessary; that 
Miller was kept advised as to what was going on in \nt- 
ness’ work in 1928, 1929, 19.30 and 1931; that Miller has 
authority to ;feverse any of witness’ decisions, but usually 
does not; that in matters of discipline, where a man has 
been filed, if he wanted to go back and beg Miller, Miller 
has authority to put him back to work, if witness and 
Austin would not put him back to work; that it is fair to 


that when Milhu* does 


revei'se witness' de- 


.321 cisions, he agrees with them tacitly, if he does know 
anything about them; that Miller lets witness sign 


l(‘tters foi* him and cain-v on that end of the work which 


is under Miller’s jurisdiction; that witness reported to 
^filler his decisions and what he had done respecting the 
voting of demoted and furloughed engineers on defendant 
Railway; that, iVIiller did not disagree with witness’ present 
refusal to i*ecognize the representatives designated by the 
majority of the engineers on the seniority list of defend¬ 
ant Railway. 

At this poiip Mr. Ald(*rinan, counsel for defendant Rail- 

wav and defendants Mr. Mackav and Mi*. Miller, stated: 

« • 


“T am perfectly willing to agree, for the record, that the 
entire management of tlu' Ceorgia Southern and Florida 
Railway Connniny a]iproves, and still approves what Mr. 
Mackav has done in this matter, and that he has not been 
reversed on it one iota.’' 


Witness wrote the letter of .Tuly 14, 19.32 to Governor 
Colquitt. On October 24, 1930, ^IcBride filed with witness 
letters from 51 persons requesting representation by the 
General Grievance Committee of jilaintiff Brotherhood. 
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Witness did not challenge the statement made by jMcBride 
in his letter of October 23, 1930 [Stip. Ex. 54, se^ p. 124] 
that during the month of August 1930, eighteen (^f the 51 
engineers were assigned to regular runs or the extra board 
and 11 demoted engineers performed service ddring the 
period earning $425.78, and that in September, 1930, six¬ 
teen of those [51] engineers were regularly assigned to 
runs and the extra board and 8 demoted engineer? [of the 
51] w’ere used, earning $393.40; that at the date of w’riting 
there were IT of those [51] engineers assigned to 

322 regular runs and the extra board, and deipoted en¬ 
gineers [included in the 51] frequently weiu called 

upon to ])erforni service. AVitness has had no ireason to 
think McBride’s statement incorrect. | 

AVitness further testified that in the conference! of June 
12, 1930, he became a little bit impatient and told Tillery: 
that regardless of his faulty recollection with respect to 
wliat occurred at tlie Feliruary 7, 1928 conferenci^ he, the 
witness, knew what took ])lace at the conference 4^id knew 
whom he had considered, he knew that Tillery hajl said at 
that conference [i. e. of February 7, 1928] that if did not 
make any difPerenc(‘ and that Tillery had participated in a 
comparison of that list and acquiesced in it andjtook the 
majority on that basis. I 

AA^itness denied that he said at tlie conference ofj Juno 12, 
1930 that it did not make anv difference whether or not 

• I 

Tillery had agreed to that basis, that that was the| basis on 
which witness was going to proceed. AVhat ho said| was that 
it did not make any difference whether Tillery renSiembered 
he agreed or not. AAatness denied luiving stated aj the con¬ 
ference that ‘‘It does not make any difference whether you 
now agree with me or not, tliat is the basis on wliich I am 
going to proceed”. AA^itness denied to the best of Jiis recol¬ 
lection that he said to L. B. Johnson in witness’ ot|ficc on or 
about November 17, 1931, that ‘Mt does not makei any dif¬ 
ference whether Tillery agrees with me or not; here is the 
way I turned the representation over to you and I gm going 
to turn it back on the same basis”, | 

AATitness agreed that the first time that fhe ques- 

323 tion of which organization would represei^t the en¬ 
gineers turned upon the decision as to whjether de¬ 
moted and furloughed engineers could vote was | in April 
1930, when Smith submitted a list of 19 engineers on de- 
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t'eiidaiit Kaihvav who had petitioned to be reorcseiiled bv 

*■1 ^ 

the General Committee ot* Adjustment of the defendant 
Brotherhood; that Tilleiy had the representation either 
way in the conference of February 7, 1928. 

Witness further testitied that he received Johnson's let¬ 
ter of Mav 14, 1930 in which Mr. Johnson staled: am 

not in position to agree that all engineers holding rights on 
the Georgia Southern & Florida have not a voice in deter¬ 
mining the organization they desire to have re])resent 
them-’; that witness also received Johnson’s letter of Mav 
24,1930 [Slip. Ex. 32, see p. 118]. 

Witness further testified that representatives of plaintiff 
Brotherhood protested, in the June 12, 1930 conference, 
the basis witness ])ro])osed to use for detei-niining who the 
majority of the men wanted to represent them; that he has 
liad no reason to change his ])oint of view expressed in his 
letter of !March 3, 1928 to ^Ir. Emerson [Stip. Ex. 10, see 
]). 110]; that the Chicago Joint Agreement had no bearing 
on the matter; that a ])ortion of the Chicago Joint Agree¬ 
ment is incorporated in the schedule of rules, working con¬ 
ditions and rates of pav of engineers and firemen in Ai-ficlo 
25 and a ])ortion of Article 20; that generally '<])eaJ\ing, if 
the witness recalls (‘ori'cctly, maybe not in language but 
ceilainly in intent. Articles 25 and 20 were brought about 
bv the (Jiicago Joint Agreement, and witness thinks a groat 
deal of those Articles are copied literally from it; 
324 that the part relating to who may vote for repre¬ 
sentatives of engineer em])loyees [Article I, see p. 
99] is not in the sclu^dule; and the Chicago Joint Agree¬ 
ment has nothing to do with it, so far as this scIkkIuIc is 
concerned. 

Witness testified that whei-e in his testimony he employed 
the term ^‘firemen's i'e])resentatives” and ‘^engineers’ 
representatives” he meant the ]Jaintitf Brotherhood and 
defendant Brotherhood, respectively; that in the confer¬ 
ence on October 24, 1930, he asked representatives of the 
plaintiff Brotherhood to join in taking the secret ballot with 
him; that said representatives refused to participate; that 
witness took the vote without their participation; that he 
made the same request at the conference on January 14, 
1932 and again representatives of plaintiff Brotherhood 
refused to participate; that in the conference on February 
23 between Emerson. Goff, Johnson and the witness, repre- 
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sentatives of plaintiff Brotherhood protested against the 
Company’s taking- secret i)oll and attempting to bind the 
emjdoyees by it. Witness denies that they told hiihi that 
they did not think the defendant Railway had any anthority 
to take such a ballot without the ])articipation of t|he em¬ 
ployees’ representatives. i 

Q. Do YOU deny that they said it in anv words t A. I 
deny that they told me it was illegal to take the ballot. 

Q. Or said anything of that chai-acter? A. Now Vou are 
going too far when you sav ‘‘anything of that chaifacter”. 
I cannot remember all that was said during hours |of con¬ 
ference, but they certainly never told me that they thought 
it was illegal for me to take a ballot. | 

325 Witness testified that at the time he took the first 
secret ballot, it was his position that the quefetion of 
which grou]) shall represent the engineei-s was at isjsue and 
had to be decided and that the defendant Railway had the 
right to ascertain the real wishes of the men and! to find 
out for itself what they were; that the law charged it with 
taking the action upon the thing, and that when it!took it, 
the Brotherhoods could, if aggrieved by it, go throjugh the 
]*egular procedure; his position was, and is, that' “Lord 
knows I did not want to but I had to”. j 

The witness, when asked to whom Mr. Emerson could 

' I 

appeal, as he indicated he might do in his letter 6f April 
4th [Stip. Ex. 11, see p. 1101 stated that he did i^'ot know 
to whom Emerson could appeal unless it was the Miediation 
Board. He then admitted that Emerson could appeal to 
Henry W. Miller but that he did not think Mr. MillOr would 
handle the matter; that if Mr. Miller would not see Emerson, 
Emerson could go to the United States Mediation Board. 

The witness further testified that on January 30, 1928, 
when he telegraphed Emerson and Tillery to the effect that 
“We have had presented to us request from largb number 
(much more than majority) G. S. & F. engineers that Fire- 
meiFs organization represent them”, and used t|he word 
“majority”, he was talking about the number of men on the 
list; that when witness replied February 7, 1928, [Stip. Ex. 
7] to Smitli’s letter of January 31,1928, [Stip. Ex. p in which 
Mr. Smith said “we very respectfully call your attlention to 
the fact tliat about 25 of the men who signed this pe|:ition for 
the Firemen’s organization to represent them are!men who 





254 


BROTHERHOOD OF LOCOMOTIVE FIREMEN, ETC., VS. 


are not carried on even the extra list as engineers, 
o2() hut are demoted men, and are only used once in a 
while as engineers”] witness was talking about the 
engineers in actual service when he wrote: “We feel that we 
are uiidoul)t(‘dlv i*e<iuii'ed to recognize tli(‘ re])reseutatives 
of tile majority in the negotiation of rules, working condi¬ 
tions and rates of pay”. 

When he wrote Mr. Smith on PMbruarv 7, 1928 that “vou 
must be aware that should we attempt to negotiate with the 
committee representing tlie majority and also conduct 
negotiations iU])on tlie same subjects with one or more com¬ 
mittees i‘e])resenting organized minorities, the result would 
be chaotic * " * I regret that I can onlv advise vou that 

I feel ill dutv bound to recognize the committee selected bv 
the majority for the purpose of handling the above ques¬ 
tions”, the witness did not feel it necessarv to tell Mr. Smith 
that it was clearlv decided at the conference on Februarv 7, 
1928 that demoted and furloughed engineers should not vote. 
The witness sent Mr. Smith a copy of the letter to Tillery and 
Emerson, in which he had said that the management had 
rcH'Ognized the majority of persons qualified to vote; it 
never entered his head that it was necessary to go into that 
detail: Tilhu’y, Emerson and Mackav were at the conference 
and all knew (‘xaclly how that majority was ascertained: 
Smith was not at the conference. 

The witness testified that he did not tell Smith in witn(‘ss' 
l(*tt(‘r of F(‘bruary 7, 1928 to Smith that men on tin* list who 
were demoted and furloughed should not be entitled to vote: 
that he would not have told him that, because Mr. Emerson, 
Smith's supm-ior officer, was there and understood all about 
it: that witness had no general ])ractice of dictating a letter 
at the end of conference summarizing exactIv what 
227 took i)lac(‘ at the conference; that he did not write a 
summarizing letter at the January 14, 1932 confer¬ 
ence; that he.wrote a letter summarizing said conference 
in his own handwriting at the hotel room after the conferees 
liad departed, land sent it to Washington to have it written; 
that lh(‘ lettm* in (jueslion is dated Januaiy 14, 1932; that 
with the exception of the January 14th conference, he wi*ot(‘ 
summarizing letters at every conference held with regard 
to the i)resenti controversy; that at the conclusion of the 
Februarv 7, 1928 conference which Mr. p]merson and Mr. 
Baggarly attended, he dictated a letter. 
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Witness further testified that he recalled that oiij April 4, 
1!'28, rhnersoii asked for a conference with himj; that a 
conference was held with Emerson on April 17, 1928; that 
that was the onlv conference Mr. Mackav had \i’ith Mr. 
Emerson alone relating* to this subject; that there I were no 
representatives of the plaintiff Brotherhood preseiJt at that 
conference; that none was invited; that the first |time the 
l)roposition was stated in writing that ^‘only ejagineers 
actually operating locomotives in regular assigmiK^nt, pool 
or extra board, and not men back firing” were eligible to 
vote on the question of engineer representation, -kas in a 
letter of April 17, 1928 summarizing the conferejice with 
Mr. Emerson [ Stip. Ex. 12, see pp. 12-lM]; that Emerson 
had written witness prior to the conference that i^ witness 
did not agree with him he would take an appeal f|*om wit¬ 
ness’ ruling; that after the conference he did not| take an 
appeal; that it was not at the April 17, 1928 confei^nce, but 
at the Eoliruarv 7,1928 conference tluit witness and Emerson 
agreed that it was the men in regular assignment, j)ool and 
extra board who should be allowed to vote,| and not 
228 the demoted or furloughed men; that lie had held no 
conference with Emerson respecting tlie diijjpute on 
April 17, 1920 or Api*il 17, 1929; that Emerson wrcjte him a 
letter on May 20, 1920 [Stip. Ex. 21, see pp. 17-18, il7-118], 
the first paragraph of which reads: ‘‘Reference toioui* con¬ 
ference of April 17” and which continues “AVe agijeed that 
onlv engineers in actual service should be considered in 
counting any vote for the purpose of determining what or¬ 
ganization would legally represent them”; that Ehierson’s 
lettei* must have had reference to the conference |iad with 
witness on April 17, 1928. I 

At this point, counsel for plaintiffs, Mr. Morris, iread the 
following from Mr. Emerson’s letter of May 20,19^0 [Stip. 
Ex. 21], in which Emerson wrote: “Referring to jour con¬ 
ference of April 17th, confii*med by your letter of even date, 
witli I'eference to the recjiiest of the engineei*s on the G. S. 
cV: F. Railway that they be represented in the making of con¬ 
tracts and hamlling of their atfaii*s by the regular consti- 
liiled (k)mmitte(‘ of the Bi*otherhood of Locomotip^ Engi¬ 
neers. I 

“\Ve agreed that only engineers in active servicje should 
be considered in counting any vote for the purpose of de¬ 
termining what organization would legally represent them, 
and T am now advised that 57 per cent of the engineers in 


i 
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active service,on the G. S. & F. Railway have voted for the 
B. of L. H. to represent them. 

“I have discussed this phase of the question with our 
Cliief Executive and he ai>‘rees with oui* views as expressed 
at tile conference referred to, that is, that only en< 4 ineers, 
in active service as such, would have the rig-ht to vote 
‘>29 on this question. This opinion would appear to he 
substantially supported by the fact that only engi¬ 
neers in active service were considered in the counting of 
the vote at the time the question of representation was 
claimed l)v the Brotherhood of Locomotive Firemen En- 

ft 

ginemen. It would further appear to be the only ])roper 
course from the fact that both of these organizations have 
nianv members holding seniority on various railroads, both 
as engineers and firemen, who are engaged in all kinds of 
other professions and employment, from the Chairman of 
the Interstate Commerce Commission to practically every 
walk in life. Certainly these men should not determine the 
liolicy of the men actively engaged in engine service. 

‘‘Furthermore, I am informed that the engineers on the 
G. S. & F. Railway have voted in favor of becoming a part 
of and being rejiresented by the General Committee of Ad¬ 
justment. of the B. of L. E. on the Southei-n Railway, and that 
the Southern Railway Committee have approved of same, 
ff this ])olicy is carried out, which no doubt it will ])e, the 
G. S. & F. engineers will then be re])resented by the South¬ 
ern Railwav B. of L. E. General Committee. 

ft 

“Therefore^ inasmuch as th(‘ above common understand¬ 
ing and agreement was reached between vou and me, in dis- 
])osing of llu‘ com])laint that was originally made as against 
the Firemen's Organization repi’esenting the engineers on 
the G. S. & F., J feel that it is only ])roi)er that I should re- 
(|uest that yon com])ly with the request made by Local 
Chairman A. J. Smith, of the G. S. F. Railway, that the 
contract for engiiu'ers be returned to the Brotherhood of 
Locomotive Engineei's General (^ommittee at an earlv da,te, 
])ending final dis])Osition of the question of consolidating 
the engineers' Committees on the G. S. & F. Railwav and 

•r^ ft 

South(*rn Railwav." 


Witness testified that he had read ]\rr. Emerson’s letter 
of May 20, 1930; that he did not agi-ee with Mi*. 
330 Emerson’s letter; he did not think it necessary to 
reply to it; that Emerson and he did not have any 
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ai;Teoiiicnt; that all they agreed to was what occurred at 
the February 7, 1928 conference; that Fmerson had come in 
and explained his previous letters to witness, tokjl witness 
he had two questions to ask, and stated he wanted to know 
on what basis witness had turned the re])resentatSon; that 
witness had thereupon told him the basis; that jEinerson 
then wanted to know whether or not witness would recog¬ 
nize the Committee of the minority under Rule 32 |o handle 
])ersonal grievances; that witness told him he wohld; that 
Fmerson wanted to know what was the basis on which wit¬ 
ness had turned the representation over; that witness told 
him; then Fmerson asked witness if he w’ould mind writing 
Fmerson, and witness said ^‘not in the least’', bu^ that ‘‘I 
w’ill have to send Mr. Tillery a co])y of the letter”! 

Witness testified that wdion an engineer gains jsenioritv 
as a fireman on defendant Raihvay he keeps his Iseniority 
rights and accumulates senioritv wdth the service t that his 
seniority begins fi-om the date of his first tri]); that wdien 
he is promoted to an engineer’s ])osition he still retains his 
seniority rights as a fireman, and the period of Iseniority 
accrues all the time he is serving as an engineer; that if 
demoted to fireman, he continues to accumulate |seniority 
both as a fireman and engineer; that he has the riiglit to go 
back into the engineer’s position, when engineers are 
needed, in the order of seniority; that wdien he gjoes back, 
he w’orks under engineer’s rules and rates of pay ^nd work¬ 
ing conditions; that w’hen the engineer is demote^ back to 
a ])osition as fireman, he w’orks under the fireman’s sched¬ 
ule and rules and rates of pay as a fireman. I 

Witness further testified that the extra Bjoard fluc- 
331 tuates from month to month, de])ending jupon the 
mileage made in the preceding checking po|riod, and 
tlie ]iuml)er of men in regulai* assignment and th(‘]|>ool might 
fluctuate, if trains w^ere abolished; that the number of en¬ 
gineers actually operating locomotives on defenqant Rail- 
wav on Februarv 7,1928 was debated in the conference, one 
saying 47 and another 42; that witness’ i*ecollecti|)n is that 
45 was the correct number; that the number of eifgiueers 
today, based on the last information of the witness, is 26; 
that there is no seasonal variation in the numljer of en¬ 
gineers on the senioritv list on defendant Raihyav; there 
is variation on said list from year to year; that o^ account 
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of business and the flood situation, quite a number were 
added in 1926; that the seniority list of road engineers as 
of July 1, 1.932 shows 65 on the list and approximately this 
same number is shown on all lists back as far as July 1, 
1928; that business has never been as high as it was in 1926, 
and the lists since that time were changed onlv because of 


death or discharge. 

Witness further testified that if an engineer was demoted 
to a fireman on the day before the ballot was spread, he 
would not be ])ermitted to vote; that under his theory when¬ 
ever the vote was spread, only the engineers in actual serv- 
ict at the time would be voted; tliat the vote would probably 
be fixed to come immediately after a checking })eriod; that 
the number in actual service would depend upon the num¬ 
ber of men authorized by the mileage in the previous check¬ 
ing period; that witness, until he know the mileage, could 
not know how manv men were going to he on the board. 

When asked whether, if he knew that the road was going 
to puti on a couple of extra passenger trains and 
332 more engineers would be required directly after the 
vote was taken, he would permit the engineers re¬ 
quired at that time to vote at the time the vote was taken, 
witness answered that unless the engineers were in actual 
service the day the vote was taken, they would not be per¬ 
mitted to vote. 

If, just before the ballot was spread, a demoted engineer, 
who had performed no work as an engineer during the pre¬ 
ceding year, was placed on the board and remained there 
when the ballot was taken witness would permit him to 


vote. 

At the time of the conference of February 7, 1928, wit¬ 
ness knew, or could discover from his own records at !Macon, 
the number of men actually working as engineers on that 
day. He did not have to rely on either of the Brotherhoods 
as to what the, facts were concerning the men on the senior¬ 
ity list, or the men actively operating engines. So far as 
witness knows, all the engineers who said in 1928 that they 
wanted the ]JaintifP Brotherhood to represent them did, in 
fact, declare themselves. He has not been deceived about 
anv of the facts. 

Witness further testified that he does not personally mail 
all the letters dictated in his office; that he does not person¬ 
ally know as a-fact whether a copy of his letter to Smith of 
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April 30, 1929 was actually mailed to Tillery^ that he 
believes it was done in the usual i-outine; tliat ijillerv ac- 
knowledi>-es most of witness’ letters; that TilleiA did not 
acknowledi»-e recei])t of a co])y of witness’ letter oil A])ril *>(), 
1929 to Smith. I 

There is no rule, or definite practice, that an| engineer 
who has been demoted and served as a fireman and 

333 tlien furlou.alied, must sei’ve as a fireman bg-ain be¬ 
fore he can be called as an engineer; the ma|tter rests 

entirely u])oii tlie judgment of the otYicer immediately in 
charge; as a practical matter, however, a furloughed en¬ 
gineer would have to serve as a fireman l^efoi'e he could be 
called to serve as an engineer, so that witness pould not 
answer whether or not it is necessary. It would depend 
upon whether or not his immediate superior tljought he 
was qualified to make that trip in safety as an lenigneer. 
There is no provision in the (*ontract with engineers re¬ 
specting it. \Vlien he does go to work as an en^’ineer, he 
serves under the agreement covering engineers. | 

Witness testified that up to the present time ^le would 
])ermit a man who had l)een furloughed from seijvice as a 
fireman and who held seniority lights as a fii*emhn to vote 
for representatives of the firemen; that he would uot per¬ 
mit a furloughed hired engineer with no rights jis a fire¬ 
man, to vote for representatives of the engineers | that the 
witness added a man to the extra board of engineers im¬ 
mediately prior to the November, 1930, ballot at the request 
of the plaintiff Brotherhood’s representative, based upon 
the mileage in the previous checking period; tliiit he was 
required under the contract to add that man. I 
Witness did not think, when he cited the Railroad Labor 
Board decisions in the conference of February 7, 1928, and 
in a letter to McBride on November 7,1930, tliat those deci¬ 
sions were controlling; he cited them mei'ely to lie consid¬ 
ered with the matter, for whatever they might be worth. 

On the seniority list of firemen as of July 1, 1932, the 
name of A. C. Baggarly appears as No. IG; that Ujamo does 
not appear on the list as of January 1,1932,|and does 

334 not appear on any of the earlier lists. Oh the fire¬ 
men’s senioritv list of January 1, 1932 thehe are 95 

names; on the seniority list of firemen as of Jul:i’’ 1, 1932, 
issued August 1,1932 (after the date this suit was|brought) 
there are 116 names; on the seniority lists of firemen as of 
July 1,1931, there are 95 names. | 
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Redirect examination: 

On redirect examination bv i\Ir. Alderman, Mr. Mackav 
testified as follows: 

He did not, after the bringing of the suit, give any di¬ 
rections to the Superintendent, ^Ir. Hungerford, to make 
any change in the number of men listed on the firemen’s 
seniority list as posted on the defendant Railway; did not 
know that any change had been made until it was brought 
to his attention by Mr. Morris’ cross examination; the facts 
with reference to the February 7, 1928, conference are ex¬ 
actly as he has related them in his testimony. At the April 
17, 1928, conference, Emerson asked witness what his 
recollection was, and witness told him substantially as 
stated in the letter to Mr. Tillery. [Stip. Ex. 12.] Emer¬ 
son then asked witness to confirm his statement and wit¬ 
ness told him he would, provided he sent a copy of the let¬ 
ter to Tillerv so that he might i)e fullv informed. 


Whereupon, Clark Hungerford was called as a witness 
on behalf of the defendant Railway and defendants Mackav 
and Miller and testified on direct examination by Mr. Aider- 
man as follows: 


He is superintendent on defendant Railway, is located 
at Macon, Georgia; is the immediate supervisory officer of 
liremen and engineers; has pre])ared in his office 
335 under his direction and su})ervision the various 
seniority lists; said lists are posted there for the in¬ 
formation of I persons concerned; between the time the 
seniority list as of January 1, 1932, was published and the 
publishing of the July 1, 1932, list for firemen, the list was 
revised to show the firing rights of the engineers who were 
demoted and >vho had not been carried on previous sen¬ 
iority lists. A revised list was needed to ad.iust the matter 
and to give the information to the different calling bureaus; 
the basic records covering the dates firemen entered the 
service and the dates they were promoted to engineers are 
in his office; they are controlling if there is any difference 
between the basic records and the ])Osted seniority lists; 
the witness did not add the names to the posted firemen’s 
list for any purpose in connection with the law suit; had no 

directions from Mr. Mackav so to do; did not know he was 

% 

going to be called as a witness in this case; had never dis- 
cussed the ease with counsel oi* with Mr. Mackay; had dis- 
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cussed making the change in the firemen’s sbniority list 
with ^[r. Baggarly; had asked Baggarly to secbre the data 
necessary to corroborate the data Mr. Hungerford had in 
his office; some of the names on the seniority jlist had not 
appeared on the previous firemen’s seniority lists; has witli 
him the original supplemental list (i. e. of pames to be 
added to last seniority list) furnished him by Mr. Baggarly 
which, witness believes, Mr. Baggarly had typ^d by one of 
tlie clerks in Mr. llungerford’s office; the list jwas not re¬ 
vised prior to a conference with Baggarly; there was no 
disagreement by Mr. Baggarly as to whether (he revision 
of the posted firemen’s list should be made. i 

Whereu])on, the sup])lement to firemenj’s seniority 
336 list was offered and received in evidence ias Primary 
Defendant’s Exhibit No. 3, Hungerford. j 
Witness further testified that the distributioh, collection 
and counting of the ballots in the two secret pol^s was done 
under his supervision and direction; that he reported the 
results of the balloting to his superior officer after making 
a personal count of the ballots; that he complied with the 
instructions for conducting both secret polls issued by Mr. 
Mackay [See Stip. Ex. 55, pp. 21-22], except that he fur¬ 
nished a self-addressed envelope in which to plgce the bal¬ 
lots after they had been prepared; that he hasj no knowl¬ 
edge of how anv individual voted in either of thbse ballots. 

Counsel for plaintiffs objected to witness bbing asked 
whether in anv wav he undertook to influencej coerce or 
interfere with the vote of anv individual man or men wdio 

* I 

voted in any of these ballots on the grounds that the ques¬ 
tion called for legal conclusions on the i)art of tjhe witness 
on the very (luestion ])eing tried under the statutp, and that 
the witness was incoini)etenl to answer. The objection was 
overruled, and the witness answered did not.|” 

AVitness further testified that the ballots came to his office 
after the vote enclosed in a perfectly blank sealedj envelope; 
that this envelope was in turn enclosed in a seale^ envelope 
addressed to witness with the voter’s name on it; I that when 
the ballots were all in, witness removed the outer envelopes, 
then checked the names of the employees appearing on the 
outside envelopes against the names of those qualified to 
vote, then removed the outside envelopes containing the 
employee’s name, leaving only the blajik sealed 
envelopes; then destroyed the outer envelopes, leav¬ 
ing before him only the ballots contained in envelope 
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with no means of identificalion on them; then these were 
shuffled up, the envelopes opened and the ballots counted; 
that in each particular case all who were qualified to vote 
did vote; that the ballots were correctlv counted in each 
instance, and the results were correctly reported to Mr. 
Mackay. The witness knows that Mr. ^lays, a representa¬ 
tive of plaintitT Brotherhood from the Xew Orleans & 
Xortheastern Railroad, was down on the G. S. & F. prop¬ 
erty amon^ tlie men for a period of time prior to the tak¬ 
ing* of tlie secret ballot. The witness did not follow him to 
see what he did as witness was not interested. 


Cross-examination: 

On cross-examination by Mr. Morris, counsel for plain¬ 
tiffs, Mr. Hungerford testified that in July of 19.’)2, ap¬ 
proximately 22 to 24 engineers were actively operating loco¬ 
motives; that pbssibly 4 or 5 more were in active service 
in Julv of 1931. 

Redirect examination: 

On redirect examination bv Mr. Alderman, Mr. Hunger- 
ford stated that at the present time there are 21 engineers 
in actual service on defendant Rail wav. 


\Vlic]*cupon J. C. Austin was called as a witness in behalf 

of defendant ]\ailwav and defendants Mackav and .Miller 

• • 

and testilied on direct examination bv Mr. Alderman as 
follows: 

He is assistant to the Vice-President in charge of op- 
ci*ation on defeiidant Railway; his office is near the office 

of Mr. Mackav; he has been for the last thi*ee vears as- 

• • 

sistant to the Vice-President; his immediate su})eri()i* 
.‘>38 is Vi(‘e-President H. AV. ^liller; he does not i‘ei)ort to 
Mackay; was not ])resent at any of the 1928 confer¬ 
ences; was present in Mackay’s office during the confer¬ 
ence of June 12, 1930. 

At this conference Mackav told Tillerv he was much sur- 
prised to find an api)arent disagreement as to what had 
ha])pened at the 1928 conference; Tillery said he did not 
know there was a misunderstanding: ^Mackay said that he 
as<um(*d there must be because Johnson had written him 
that Tillerv did* not understand the basis to be used in ob- 
taining the majority of engineers on defendant Railway 
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in accordance with the way the vote was takfn and in ac¬ 
cordance w’ith the basis agreed upon. Tillery said ‘‘I did 
not agree upon any such basis; my recollection is I told you 
it made no difference to me what basis was psed because 
we had a majority anyway it might be figured.” Where¬ 
upon Mackay said that he was wholly unable t6 understand 
how’ Tillery could reach the conclusion that tllere was not 
a very definite understanding, because since th^t time there 
had been considerable correspondence exchjanged; and 
thereupon Mackay read from tw’o of his letters outlining 
w’hat he thought w’as an understanding that w^ajs reached in 
1928 as to the basis to be follow’ed in obtaining the vote. 
To this Tillerv said that he never understood that he had 
agreed to any such basis; that at the particijilar time it 
made no difference to him w’hat basis was used in obtaining 
the evidence because the plaintiff Brotherhood had the ma¬ 
jority ; that Mackay then stated he had never l|iad any ex¬ 
pression that the understanding was not correctly outlined 
in his letters. j 

Witness further testified that at the October 24, 1930, 
conference he was present for a short tiiiie; that the 
339 discussion w^as a rehash of that w’hich took place in 
the June 1930 conference; that during t)ie time he 
was present at botli the June and October conferences he 

did not hear Tillerv state or claim that he had not received 

% 

copies of the tw’o letters which ^lackay had reac| to him. 


AVIiereupon Fred A. Coile was called as a wdtnoss for and 
on belialf of defendant Eaihvay and defendants ^Mackay 
and ^Miller, and upon direct examination l)y Mr. j^Vldeianan, 
testified as follows: i 

lie is statistician of wages and woi-king eondijfions w’itli 
defendant Kaihvay, rei)orting to (\ D. Mackay; jw’as pres¬ 
ent during the joint conference of June 12, 1930,! a portion 
of the time, probably for an liour or more from tjlie time it 
started; at that conference ^lackay and Tillery engaged in 
a discussion as to what had occurred at the Febriiary 1928 
conference; ]\rackay contended that Tillery had a^'reed that 
those employees entitled to vote were only the lengineers 
actually in service at the time the vote w’as tdken; Mr. 
Tillery contended that he had not made any suj^h agree¬ 
ment, and that all he had said at the February conference 
W’as that it did not make any difference to plaintiff Brother¬ 
hood W’hat basis w’as used, as it had a majority either w’ay; 
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Mackay then read Tillery his letters of April 17, 1928 and 
April 30, 1929 and Mr. Tillery’s acknowledgment of Mac¬ 
kay’s April 17, '1928 letter, and asked Tillery how, in the 
face of those letters and his acknowledgment of the one 
letter, and the fact that he had made no protest as to the 
basis as outlined in those letters, he could sav that he had 
not agreed to that basis in that February conference; Til¬ 
lery said t:hat at the time of the receipt of those letters 
340 his position was the same as in the February con¬ 
ference—that it made no difference to him because he 
had the majority either way, and he did not think it neces¬ 
sary to protest the basis as outlined in those letters; that 
Tillerv did not .make anv statement denving that he had 
received his copy of the letter of April 30, 1929. 

Thereupon defendant Railway, and defendants ^liller 
and Mackay rested their cases. 


Thereupon Charles D. Mackay was recalled to the stand 
as a witness for defendant Brotherhood and testified on 
direct examination bv ^Ir. Weisell as follows: 

He identified the book of rules covering the operating- 
rules for all employees engaged in o})eration of the South¬ 
ern Railway Com])any and other companies composing tlie 
Southern Railwav svsteni, including* the defendant Railwav 
and testified tluit the word “enginemen’- employed in Rule 
1290 refers to the engineer as distinguished from the tire- 
man. Whereupon, Mr. Weisell, counsel for defendant 
Brotherhood, offered in evidence pages 147, 148, 149, 150 
and 151, being rules No. 1290 to 1336, both inclusive. ]^Ir. 
Morris, counsel for plaintiffs, objected on the ground that 
rules were immaterial, had no pertinency to the case, and 
did not assist the court, which objection was overruled. 
Exception was noted and allowed, and the portions of the 
rules specified were introduced in evidence as ‘‘Defendant 
B. L. E. Exhibit No. 1, Mackay.^’ 

[Said rules may be summarized as follows: 


Enginemen. 

(1290) Enginemen will report to the Trainmaster, Super¬ 
intendent and ^Master Mechanic, in their respective depart¬ 
ments; (1291) they must obey orders of various superiors 
and res])'ect the authority of the road foreman of en- 
341 gines; (1292) they are responsible for the proper and 
economical handling of engines and equipment, and 
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for the performance of their firemen; (1293) ^hey are 
jointly responsible with the conductor for the safe move¬ 
ment of the train and are solely responsible for the observ- 
anc- of all signals; (1294) the requirement of the Irules, in¬ 
cluding execution of train orders, apply to each engine- 
man or pilot when the train is a double header; (|1295) in¬ 
formation cannot be received from flagmen until ithe train 
is stopped and must be repeated to the fireman in the flag¬ 
man’s presence; (1296) the engineman will also a^t as con¬ 
ductor in the absence of the latter; (1297) engineijnen must 
report for duty at the appointed times and places and make 
reports regarding defects; (1298) at certain points they 
must assist in making up their trains; (1299) tfiey must 
see that their engines are attached to the train; (1800) they 
must render necessary assistance in testing; (L^Ol) they 
must receive clearance card and train orders; (1302) they 
must examine and sign special order books an^ bulletin 
boards before starting on the run and are respofisible for 
the observance of special orders and bulletins; (1303) they 
must not start from a station without the prescribed start¬ 
ing sign; (1304) they must start trains carefullX"; (1305) 
they must maintain regular and uniform speeds jind avoid 
sudden starts and stops; (130()) tliey must run'|with cau¬ 
tion after rains or storms; (1307) they must keep vigilant 
lookout ahead and must frequently look to the rohr; (1308) 
they must reduce s])eed in case of indications of | defect of 
track or roadway or high water and notify prbper per¬ 
sons; (1309) they must sound whistle in accorcfence with 
the rules; (1310) they must have headlight's burning 
342 in passing through tunnels; (1311) they imust use 


all ])Ossible means of warning and avoidinjg persons 
or animals on the track; (1312) they must d|o certain 


things to com])ly with the Tennessee statutes whenever per¬ 
sons, animals or other obstructions appear on thb track or 
near the track; (1313) they must obey signals I promptly 
and if in doubt stop the train; (1314) they mustjapproach 
obscured fixed signals under control and, if necessary, stop 
and not proceed until the way is known to be cleikr; (1315) 
they must give prescribed whistle signals when japproach- 
ing" stations and train order offices and must knojv that the 
train order signals are o]')erating and display proper in¬ 
dication before passing them; (1316) they must carefully 
observe the indication of switches when approacljing them; 
(1317) they must see that the front of the train is| protected 
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as prescribed; (1318) they must have proper flagging equip¬ 
ment ready; (1319) they must give prescribed whistle sig¬ 
nals when conditions require rear end protection; (1320) 
if an obstruction is seen on another track they must protect 
it and also notify other trains; (1321) they must require 
forward brakemen to take proper positions on the train; 
(1322) they must not apply air brakes when passing over 
bridges or trestles; (1323) they must not leave engines ex¬ 
cept in case of necessity; (1324) they must instruct firemen 
as to the operation and care of engines; (1325) they must 
not change engines unless directed to do so by proper au¬ 
thority; (1326) when relieved, they must exchange train 
orders and instructions with new engineman and he must 
compare with conductor before proceeding; (1327) they 
must not run engines backward on main track and in excess 


of 15 miles an hour; (1328) they must avoid either 
343 slipping df driving wheels and the escape of steam; 

(1329) they must not use sand while passing over 
switches, derails, detector bars, etc.; (1330) they must not in¬ 
terfere with safety valves; (1331) they must not stand their 
engines within 100 feet of street crossing; (1332) they must 
not allow persons to ride on their engines; (1333) they must 
see that the netting, spark arresters and ash pans are in 
good order to avoid fires, etc.; (1334) in case fire is seen on 

or near the right of wav, thev must throw off ‘‘Fire” cards 

* ^ • • • 

but if the structure is in danger they must stop and ex¬ 
tinguish it; (1335) they must deliver the engine at desig¬ 
nated places; (1336) if it is necessary to stop between sta¬ 
tions, they must endeavor to do so where the view is clear 
to approaching trains. 


Firemeu: 

(1365) Firemeu will report to Train Master, Superin¬ 
tendent and Master ^Mechanic; they must obey orders of 
the foreman except when with an engine they must obey 
orders of the engineman; (1366) they are responsible for 
the proper firing of the engine and economical use of fuel; 
(1367) they rrlust report for duty at the appointed time 
and place; (1368) they must fire the engine properly and 
efficiently, avoiding unnecessary smoke, and assist the en- 
gincman in thb care of the engine; (1369) they must take 
water, clean ash pans, and perform other duties necessary 
for the proper performance of the engine; (1370) they must 
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keep a lookout for signals, obstructions, etc., ke4p train or¬ 
ders in mind and call them to the attention of jthe engine- 
man; (1371) they must not move engine in the i absence of 
the engineman; (1372) they must not allow tank spouts, 
water cranes or coal chute aprons to be pulled toward the 
engine while in motion.] i 


Whereupon Mr. Weisell otfered in evidence ai statement 
of earnings for the year 1931 of men carrying senior- 
344 ity as engineers who did not vote in the s4cret ballot 
of January 30, 1932. This statement w4s received 
in evidence without objection, and marked ‘^Defendant, B. 
of L. E. Exhibit No. 2, Maekay”. ! 

[“Defendant, B. of L. E. Exhibit No. 2, Maekay” is as 
follows: I 


Georgia Southern and Florida Railway Company j 

i 

Statement of Earnings, Year 1931, of Men Carrying Seniority as E|ngineers Who 
Did Not Vote in Representation Matter January 30, 19132, 


As engineer 

As fireman, 
hpstler, or 
hostler helper 

Assigned Emergency 

service. service. 

No, ofi 
trips i 
or i 

days. Amount 

No. of No. of 

trips Amount. trips. Amount. 


Stidham, T. C.. .. 

123 

$1,000.56 

9 

$78.96 

321 ! 

$1,836.21 

McKinnev, J. 0. . 

68 

836.24 

28 

311.80 

243 ! 

1,918.32 

Hunt, J, B. 

42 

522.51 

26 

301.17 

262 1 

2,064.13 

Steinberg, F. M,,. 

67 

766.50 

24 

242.69 

246 1 

1,842.29 

Mann, J. W. 

54 

473.00 

27 

248.24 

272 1 

1,965.78 

Brundage, J. L— 

25 

298.49 

23 

265.17 

279 I 

2,195.26 

Wilcox, J, C. 

6 

69.24 

21 

232.53 

317 > 

1,937.22 

Lindsev, B. 



57 

662.79 

282 1 

2,038.31 

Hunt, W. G. 



16 

168.85 

354 1 

2,589.50 

E. S. Wheeler. . . . 



8 

87.36 

279 ; 

2,354.57 

Mullis, F, S. 



44 

404.01 

308 i 

2,027.70 

Watson, F. B. 



15 

124.65 

375 

2,239.05 

Sims, W’. T. 



15 

130.15 

413 

2,462.08 

Baird, J. L. 



11 

109.74 

282 

2,352.26 

Holley, J. J. 





167 

1,361.95 

Townsend, L. H... 



ie 

148.31 

347 

2,191.66 

Skinner, L. 0. 



6 

62.42 

214 

1,996.68 

345 

“Def. 

B. of L. E. Ex. 2, 

Maekay.’’ 



Hight, E. P. 



8 

$92.20 

264 

1 $2,413.24 

Evans, B. F. 



17 

148.41 

274 

1 2,090.22 

Lumpkin, R. S— 



3 

25.29 

260 

i 1,723.44 

Edwards, C. A.... 



4 

55.32 

220 

1 1,932.93 

Ramsev, W. C.... 



2 

24.75 

283 

j 2,160.61 

Willis,‘M. C. 



5 

52.38 

272 

2,306.72 

Geiger, W. L. 



5 

45.73 

183 

! 1,309.08 

Smith, C. A. 

* 


2 

21.28 

222 

! 1,885.82 
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Georgia Southern and Florida Railway Company 

Statement of Eaminjjs, Year 1931, of Men Carrying Seniority as Engineers Who 
Did Not Vote in Representation Matter January 30, 1932. 


As fireman, 

As engineer hostler, or 

hostler helper 

Assi^ed Emergency 

service. service. No. of 

- trips 

No. of No. of or 

trips Amount. trips. Amount. days. Amount. 

Force, B. M. :. 281 1,878.26 

Wilson, George... . 211 1,852.73 

Woodruff, E.B. 3 32.12 111 749.87 

Cooey, E. W. '. 212 1,505.63 

Avery, F. P. 158 1,3^62.85 

Shinholser, J. R... . 247 1,746.70 


Yard 


Rustin, T. N. 215 $1,750.02 20 $154.95 85 550.99 

Moore, W. P. 61 457.30 226 1,410.97 

Reid, H. F. 46 345.36 204 1,258.07 

Witherington, 

F. B. 1 8.48 289 1,707.98 


Shei^'ood, E. L. 3 23.37 287 1,571.26 


Total. 600 $5,716.56 526 $5,065.78 9,250 $66,790.34] 


Witness further testified that ‘‘Assigned Service” means 
regular assignments, ])ool or extra board, and not the emer¬ 
gency service; that by “Emergency service” is 
.‘)46 meant the service in which a demoted man is called 
in for one or more special trips. 

Wliereupon ^Ir. Wei sell offered and had received in evi¬ 
dence, without objection, a seniority list captioned “Bulle¬ 
tin Xo. 99, ^facon, Georgia, June 12, 1932. Seniority list 
of Engineers as of July 1, 1932,” showing 65 names on the 
list which was marked “Defendant B. of L. E., P]xhibit No. 
3, Mackay.” 


Mr. Weisell: Mr. Mackay, I note from “Defendant B. 
of L. E., Exhibit Xo. 3” a number of names near the end 
of the list showing senioritv date as engineers in the vear 
1925. State the reason for the promotion of those tw’elve 
men ? 

Mr. Morris: il object to the question w^hich asks for the 
reason of the promotion of the men as the conclusion of the 
witness, wliich is not admissible. 

The Court: Objection overruled. 

Mr. Morris: Exception, if your Honor please. 
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Witness testified that due to flood conditibns and in¬ 
creased business on account of the Florida boom, addi¬ 
tional engineers were needed in that year and jit is his in¬ 
formation that that is the reason they were promoted in 
that year. I 

Witness further testified that men are placfed on, and 
taken off, the engineers’ working board in accordance with 
the mileage limitation rules; that at the end o^ a checking 
period the mileage is checked upon the basis ^et forth in 
the agreement [Pis. Ex. 1], and the men are either taken off 
or added to the extra board, depending on the mileage made 
in the previous period; that if the mileage m^tde in com¬ 
bination does not average a certain afnount, the 
347 working board will be reduced; that if it averages 
in excess of the amount stated in the rules, the board 
would be increased; that men actually working as engineers 
who hold rights as firemen are not subject to caill for serv¬ 
ice as firemen if there are available men in th|} firemen’s 
ranks; that men actually working as firemen,; who hold 
rights as engineers, are not subject to call for service as 
engineers if there are available men on the engineer’s 
board; that the rules are the same in both cases, i 
Witness further testified that no individual ei)gineer, so 
far as he could recall, objected to the right of idefendant 
Railway to take a secret ballot in 1930 or 19321; that no- 
body voted under protest; that Smith, who was op the com¬ 
mittee, said that there was not a bit of use to take the bal¬ 
lot in 1932, that the firemen knew they had the!majority, 
and that Mr. Emerson told him to hush, that Mr. Mackay 
was right. 1 

i 

Cross-examination: j 

On cross examination by Mr. Morris, counsel for plain¬ 
tiffs, Mr. Mackay testified as follows: | 

Before a fireman can serve as an engineer, he has to pass 
two characters of examination, one on the book; of rules 
and another his progressive mechanical examination about 
his ability to run an engine; ])efore he is qualified to op¬ 
erate as an engineer, he has to know the operating rules of 
the road, but has to know them more as an engineer than 
as a fireman; after being called to service as an engineer, 
he operates under the rules in the book of operating rules 
(defendant Brotherhood’s Exhibit 1, Mackay; see pages 
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171-174) no matter what he was before called to service; 
when operatini*’ as an eni>'ineer he operates under the rules 
pertainini»' to engineers, and when servini*- as a lir(‘- 
348 man he 0 ])erates under the rules pertainiuj;- to lire- 
nien. 


Kepresentalives of these engineers who favored repre¬ 
sentation by plaintiff Brotherhood protested to witness 
against his taking a ballot upon the basis pro])osed as to 
the votes and also ])rotestod with respect to his taking it 
when the schedule was closed when it was done the tirst 
time. 

Witness’ recollection is that the flood conditions which 
he had described and which required additional engineers 
occurred in the summer or fall of 1925; that the business 
boom was approximately at the same period. 


Whereupon J. F. Emerson was called as a witness on 
behalf of the d(^fendant Brotherhood and testified on direct 
examination by Mr. Weisell as follows: 

He resides at IMacon, Georgia; he has been Assistant 
Grand Chief Engineer of defendant Brotherhood since 
June, 1927; has had various railroad experiences since 
1888; was local chairman of the defendant Brotherhood 
from 1904 to lOOG; the duties of general chairman of de¬ 
fendant Brotherhood are to handle the grievances arising 
between the management and the committees making the 
agreements for the engineers, also to make agreements and 
contract for the engineers with the management; he was a 
member of the standing committee of the defendant Broth- 
erliood on the Chicago Joint Agreement from 1921 to 1927, 
when the agreement was abrogated; this agreement was 
entered into between the plaintiff and defendant Brother¬ 
hoods. 


Whereupon the entire Chicago Joint Agreement hereto¬ 
fore marked “Primarv Defendants’ Exhibit No. 1, !Mac- 
kay,” was offered and received in evidence as a whole. 
;Mr. Morris, counsel for plaintiffs, objected on the ground 
that said agreement was immaterial, ran only from 191.3 
to 1927, iwas abrogated before the controversv arose 
349 and did not shed anv light on who could vote for 
represehtatives in this case. Exception was noted 
and allowed for plaintiffs. 

Witness further testified that at the conference in Mr. 
Mackay’s office on February 7, 1928, the question ai-ose as 


i 


i 

i 

I 

i 
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to who was entitled to vote, and discussion ensded between 
between ^dackay aiid himself; that lie asked ^fackay wlio 
^lackav thoimlit was entitled to vote; that M|aekav said 
those on the regular assigned list, pool service^ and extra 
list as engineers, serving as such; that witness then told 
Mackay he would not agree to any other pojjition; that 
Mackay then asked Tillery what he had to say about it, 
and Tillery replied ‘^It makes no difference, wie have the 
majority either way;’^ that then a list that Mr.I Smith had 
turned over to the witness in Macon was checked with the 


list that was submitted by Tillery; that the list vfas checked 
by Mackay, Tillery and Emerson; Mr. Weisellj thereupon 
offered in evidence as defendant Brotherhood df Locomo¬ 
tive Engineers’ Exhibit Xo. 4, Emerson, the said list iden¬ 
tified by the witness as the list of engineers in actual serv¬ 
ice checked at the said conference bv ^lackav, I’illerv and 


Emerson, and which list was entitled “List of| main line 
engineers on G. S. & F. Railway”; that from jthis list it 
appeared that there were 42 engineers in road service regu- 
larlv assigned to what witness would term the extra board 


as engineers; that during the time the check waj^ made, no 
protest was made as to not counting the names of de¬ 
moted men appearing on the list; that witness ditl not have 
a list covering the yard service upon which werej four yard 
engineers, one of whom did not vote with th^ plaintiff 
Brotherhood; that Baggarly stated that there w^re 47 men 
regularly assigned; that there was some statemeit made by 
Emerson at this time regarding the agitation that 
350 brought this proposition about; that Emerson made 
references to his local chairman down on |he South¬ 
ern Railway representing the engineers, in connection with 
propaganda to the effect that the Southern engineers would 
follow the diverted or rerouted Southern trainsj over the 
Southern Division proper, from Jacksonville |o Macon, 


and from Macon to Jacksonville, over the G. S. & F. Rail- 


wav, and that thev would follow those trains,! and that 
Emei'son Ihought that as soon as that agitation died out, 
the whole controversv would 1)0 ended; that Baggarlv made 
the statement in connection with it, as witness recalls, that 
the trouble was deeper seated than that; that witness does 
not recall him, Baggarly, making any further sitatement; 
that after checking the lists Mackay asked witness what he 
would do if in Mackay’s place; and witness the^ said he 
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would rule on the matter; that at that point Mackay called 
in his stenogTapher and dictated the letter of February 7th 
in the presence of Bap^garly, the witness, and Tillery. 

Witness further testified that J. Tj. Brundag'e was llu* 
youngest engineer in service assigned to pool service and 
above; and that none of those persons whose names ap¬ 
peared below his were in regular assignment, pool, or extra 
board; that W. G. Hunt was the youngest engineer as¬ 
signed to the extra list in road service; that it was deter¬ 
mined from a list of main line engineers [B. L. E. Ex. 
No. 4] which witness had at the conference of February 7, 
1928, which men voted with plaintiff Brotherhood and 
which men did not vote with it; that those not voting with 
plaintiff Brotherhood were underscored by witness; that 
the names of the extra men, the furloughed and demoted 
men, and the men running in regular service were 
351 given distinctive marks on said list by witness; 

that markings were made to indicate Mr. Lott, road 
foreman of engines; that all names below ]\Ir. W. G. Hunt’s 
were demoted men; that witness put the marks on the ex¬ 
hibit at the conference; that he does not know whether 
Tillery saw the lines drawn on the exhil)it; that Tillerv 
did not state at tlie time that those names below W. G. 
Hunt's [i. e., tlu‘ d(‘nioted and fui'longlunl men] sliould be 
included in determining who should vote; that lie ditl not 

make any statement about them at all. 

•> 

Whereupon there was offered and received in evidence 
the list of main line engineers on defendant Railway as 
‘‘defendant Brotherhood’s Exhibit No. 4, Plmerson.” 

Witness furtlier testified that Tillery at the conferimce 
stated that it made no difference, that he had the ma¬ 
jority anyway; that Baggarly did not express himself in 
this connection; that Tillery did not expi'ess himself in any 
other wav than as witness had testified; that the facts con- 
cerning the April 17, 1928 conference between !Mackay and 
the witness are as follows: 


That witness had to make a report of the February 7, 
1928 conference to his chief executive and following that 
report to him witness’ attention was called by his chief ex¬ 
ecutive to Article 32 of the schedule of defendant Railwav 

• 

for engineers and firemen; that a conference was arranged 
to clear up the contentions made by witness to Mackay in 
his letter of March 13 fStip. Ex. 9 (see page 109)]; that at 
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the conference witness made it clear to Mackayj that he 
wanted consideration in the way of representatiojii, under 
Article 32, with respect to the handling of iridividual 

352 grievances but not with reference to the mkking of 
contracts; that, after it had been agreed that Smith 

would be allowed to handle individual grievance^ for the 
men if they requested him to do it, witness asked! Mackay 
to write him a letter covering the entire proposition, set¬ 
ting forth what Mr. Smith would be permitted to db, as well 
as Mackay’s recollection of what had transpireji at the 
February 7th conference; that witness and Mackay came 
to no new agreement as to what happened at the February 
7th conference; that the reason witness asked Mkckav to 
give him a letter covering the two questions in d<ftail was 
that he had to make a full and complete report ojf the re¬ 
sults of his handling of the matter to the chief executive of 
his Brotherhood. 

Witness further testified that at the conference! of June 
12, 1930 there were six affidavits directed to Macljay with¬ 
drawing their names from the petition previously signed 
with Mr. A. J. Smith; that witness told Mackay t|iat there 
must have been some undue pressure brought toj bear on 
Mr. Lumpkin to cause him to withdraw his name from 
Smith’s list, because Lumpkin had laid himself liable to lose 
his insurance by so doing; that witness asked Mackay to 
give defendant Brotherhood an opportunity to resUrvey the 
names which had voted with Mr. Smith; that j Mackay 
granted witness an extension until August 15th; that at the 
conference McBride contended that all the men \yho were 
on the senioritv list as engineers and furloughed engineers 
would be entitled to vote: that there was some argument 
between Mackay and Tillery as to what was agre(j)d in the 
Februarv conference; that ]\[ackav reiterated what he un- 

^ 7 I 

derstood to be the agreement reached and Tillery stated he 
did not recollect it as Mr. Mackay stated! it; that 

353 Tillery never did deny definitely what Mackey stated 
as what really happened; that Mackay told iMcBride 

that it had been agreed at the Februarv 7th conference that 
those regularly assigned in pool and extra service would be 
the ones that would vote and that Mackay would have to 
carry out the practice, I 


IS—(;2()la 
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Witness further testified that at the conference of Octo¬ 
ber 24, 1930, McBride sliowcd that two persons had voted 
both with defendant Brotherhood and plaintiff Brother¬ 
hood; that both witness and McBride questioned the 
authenticity of the two petitions presented; that Mackay 
said there was nothing left for him to do but to take a 
secret ballot to ascertain the will of the majority; that 
there was then considerable argument between Mackay and 
McBride as to who was entitled to vote, Mr. McBride 
insisting that all men who were demoted, furloughed and 
cut off subject to call were entitled to vote; that Mackay 
took the position that he could not do anything other than 
to vote the men as had been agreed upon in the February 
7th conference; that witness did not take any part in the 
discussion: that McBride did not say that the defendant 
Railwav, bv taking the ballot, was doing something not in 
accordance with the usual method of employees in selecting 
their own representatives; that the only thing ^IcBride 
said was that his organization provided laws for voting its 
men; that Johnson stated he would object to Mr. Lott’s 
taking the vote because he was road foreman of engines, 
and witness replied that he would object too, because Lott 
was a memlxir of defendant Brotherhood; that Johnson 
and Smith agreed with ^lackay’s suggestion that Hunger- 
ford should take the vote: that neither Johnson, ^Mc- 
354 Bride or Tillerv stated thev would not be l)Ound bv 
anv secret ballot. 

After the taking of the secret ballot of Xovember, 1930. 
which showed that 18 had voted in favor of the plaintiff 
Brotherhood and 17 in favor of defendant Brotherhood, 
the next time the dispute became active was when Smith 
undertook another vote. 'Witness restrained Smith, hav¬ 
ing had an understanding with ^lackav that another vote 
would not be taken under twelve months. Another vote 
was taken by Smith in November, 1931, which showed 19 
engineers out of 26 in favor of defendant Brotherhood’s 
having the contract; a conference was held in Chicago on 
January 14, 1932; there ^McBride questioned the authen- 
ticitv of the ballot and Mackav said there was nothing left 
for him to do except to take a secret ballot; McBride in¬ 
sisted that every man on the seniority roster and subject 
to call as engineers should bo entitled to vote; ]\Iackay did 
not agree with him: McBride's only objection was that 
he would not have anything to do with the taking of the 
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j 

i 


])allot; ^[cBrido did not say that the company had no right 
to take a secret ballot, nor did Mr. Johnson; neither John¬ 
son, Tillery or McBride at any of the conferences! at whicli 
witness was present said that the com])any had| no right 
to take a secret ballot; in winding up the confei|*ence AFr, 
Mackay told McBride that he was a poor loser,| that Mr. 
Emerson had taken his medicine like a good fellow and that 
Mackay thought McBride ought to do the same tiding; then 
^FcBride told Mackay ‘‘If I had been at the conference 
[of February 7, 1928] and heard the statement Which you 
say you made to Tillery and his answer, I woipd not be 
here todav.” I 

V I 

At the conference following the taking of the i^econd se¬ 
cret poll, which poll showed that 21 were in fa\ior of de¬ 
fendant Brotherhood and 11 in favor of| plaintiff 
355 Brotherhood, Goff insisted that every mdn on the 
seniority roster subject to call should be voted; 
Mackay reiterated his position; Mackay said he wjould turn 
the representation of the engineers over to defendant 
Brotherhood on March 1st. Witness further testiified that 
the representation has not yet been turned over.! 

I 

Cross-examination: I 


On cross-examination by Mr. Morris, counsel for plain¬ 
tiffs, Mr. Emerson testified as follows: I 

The Chicago Joint Agreement was abrogated in Decem¬ 
ber, 1927, by defendant Brotherhood. | 

Witness Was told about the petition of January 31, 1928, 
of the engineers who wanted to be represented by a com¬ 
mittee of defendant Brotherhood after it had been sub¬ 
mitted; can not remember when he first was told I about it; 
does not know whether he learned of it prior to the meeting 
of February 7th; is not positive whether the petition was 
made up before or after witness sent his telegram to 
Mackay of January 29 [Stip. Ex. 4]; his memory does not 
serve him enough to testify in that particular ;j he knew 
the men that wanted defendant Brotherhood to represent 
them from a check made from the list of main engineers 
that he had [defendant Brotherhood’s Ex. No. |4, Emer¬ 
son] ; he checked off that list the names of meh who did 
not vote with plaintiff Brotherhood; he did not seb Smith’s 
letter of January 31 [Stip. Ex. 6] at the conference of 
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System; that that is covered by org-anization rules, not by 
the rules of the Railway Labor Act or the company; that 
demoted engineers can represent the engineers who are 
actively in service under the laws of defendant Brother¬ 
hood; that they* [demoted engineers] have no right to vote 
as to who should make, for the engineers, a contract with 
the company, in regard to the Railway Labor Act; that 
Mackav never did sav to Tillerv ‘‘I don’t care whether vou 
agree to it or don’t agree to it”, referring to Mr. Mackay’s 
recollection as to the basis of the vote taken in the Febru- 
arv 7th conference. 

359 Witness further testified that defendant Brother¬ 
hood represents firemen in negotiating agreements 
on the Florida East Coast Railroad, because thev have not 
anvthing but negro firemen do^^^l there. 

Whereupon counsel for plaintiffs asked witness if de¬ 
fendant Brotherhood represented firemen in making agree¬ 
ments on the Charleston and Carolina Railroad; this ques¬ 
tion was objected to as immaterial; the objection was sus¬ 
tained; exceptipn was noted and allowed to plaintiffs. 

Redirect examination: 

On redirect examination bv Mr. Weisell. counsel foi* de- 
fendant Brotherhood, Mr. Einerson testified that when Plm- 
c‘rson said, in his letter of April 4, 1928 [Stip. Ex. 11], thnl 
he was going to appeal Mackay’s decision, the a])peal 
meant was from Mr. Mackay’s disagreement to the stipula¬ 
tions contained in witness’ letter of March 13, 1928 [Stip. 
Ex. 9]; that this disagreement had reference to x)ersonal 
grievances. 

Whereupon Clark Hungerford was recalled as a witness 
for defendant Brotherhood, and testified, upon direct ex¬ 
amination by Mr. Weisell, that the youngest person now 
working as a fireman who appears on the seniority list of 
engineers as of July 1, 1932 is Mr. J. L. Baird, No. 41) on 
the list, and that all below Mr. Baird have been cut off of 
service as firemen. (This was a list containing 65 names, 
defendant Brotherhood’s Exhibit Xo. 3, Emerson. All per- 
soiLs whose names appear below Xo. 46 on the list had been 
cut off* of service of firemen.) 


1 
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Whereupon Mr. A. J. Smith, called as a wit^iess on be¬ 
half of defendant Brotherhood, testified on direct examina¬ 
tion by Mr. Weisell as follows: 1 

I 

360 He was employed by Ihc defendant raili[oad as fire¬ 
man on June 16, 1892. He has been an engineer on 
defendant Eailwav since 1897, is a member of ! defendant 
Brotherhood, is secretary of Macon Division 786 lof defend- 
ant Brotherhood and also chairman of the Gerieral Corn- 


defendant 
jpresented, 
the en"i- 


mittee of Adjustment for different railways of 
Brotherhood. Defendant Brotherhood has re 
through its General Committee of Adjustment, 
neers on defendant Hailway since at least 1892, juntil 1928 
when the plaintiff Brotherhood took it over; wiltness was 
elected chairman of the Committee of Adjustm(iint of de¬ 
fendant Railway in January, 1928 upon the resignation of 
A. C. Baggarly; that in his letter to Mr. Mackay bf Novem¬ 
ber 19, 1931 [Stip. Ex. No. 77] in which witness}said that 
the secret ballot was taken ‘^over bitter protest of Mr. Til¬ 
lery and his party'’; the bitter protest referred t(i was Mr. 
Mackav’s refusal to vote all engineers on the roster of de- 
fendant Haihvav. 

Cross-examination: 


On cross-examination ])y Mr. Morris, counsel flor plain- 
lilTs, witness testified that he was elected as a member of 
the committee to i*e]n*esent the engineers on defendjant Rail¬ 
way in January, 1928. Witness was asked whejther de¬ 
moted engineers were permitted to vote for him |when he 
was elected; the question was objected to by coiinsel for 
defendant Brotherhood on the ground that it {was not 
|)ro])er cross-examination; the objection was sustained, and 
an exception was noted and allowed to plaintiffs. | 

Witness was asked whether he was one of the Ipersons 
who signed the letter of January 31, 1928 to ^lackaly [Stip. 

Ex. 6]; objection was made by counsel for defendant 
361 Brotherhood on the ground that the question {was im¬ 
proper on cross examination; the objection \yas sus¬ 
tained, and the exception was noted and allowed to plain¬ 
tiffs. 


Thereui)oii the defendant Brotherhood announced {that its 
case was closed. I 


I 


I 
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Whereupon A. C. Baggarly was recalled as a witness for 
plaintiffs in rebuttal and testified, on direct examination by 
Mr. Morris, as follows: 

The defendant Brotherhood since at least 1921 had been 
allowing all active members, including demoted and fur¬ 
loughed men to vote for the delegates to the General Com¬ 
mittee of Adjustment or members of the local committee; 
this provision \Vas in effect in 1924, when witness was elected 
the representative of the engineers on defendant Railway, 
and wlien he made the contract for the engineers with de¬ 
fendant Railway in 1924. 

Witness did not know of anv flood condition in the latter 

« 

part of 1925 which caused the use of engineers for emergency 
purposes; the flood conditions occurred in January and Feb¬ 
ruary of 1925; there were no flood conditions in January and 
February, 1926. 

Witness did not hear ^lackav sav to Mr. Tillerv at the Feb- 
ruary 7, 1928 conference, “then I assume that you are wil¬ 


ling to go ahead and ascertain this majority on that basis;” 
the witness was at the time sitting at approximately five or 
six feet awav from Mackav; witness did not hear Mr. Emer- 
son say at said conference, after Mackay had given his opin¬ 
ion as to who he thought was entitled to vote that he, 
362 Emerson, would not agree to any other position; wit¬ 
ness was sitting a few feet away from Emerson; wit¬ 
ness in his 2() years of experience as an engineer on defend¬ 
ant railwav has never known of a case where a man in serv- 
ice as an engineer has l)een called to serve as a fireman prior 
to his demotion to that ])osition. 


Cross-examination: 


On cross-examination bv Mr. Alderman, counsel for de- 
fendant RailwUv and defendants Mackav and Miller, Mr. 
Baggarlv testified. 


Q. Isn't it true that while you were a member of that 
Brotherhood, all members of the Brotherhood in good stand¬ 
ing were allowed to vote for election of committees and for 

officers of the Brotherhood? A. All those on the senioritv 

*> 

lists that the committees were elected to serve on were per¬ 
mitted to vote. 

Q. Do vou exclude from a vote within the organization anv 
member of the Brotherhood in good standing? A. For cer¬ 
tain officers we do. A man who is retired from railroad serv- 
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ice or who is en<>-a«-ed in some other line of business does not 
vote for the commillees that served on theiij respective 
seniority lists. | 

Q. But as to voting’ within the org-anization for the elec¬ 
tion of this i>-eneral committee of adjustment, youjdo allow all 
members in i 2 .*ood standing- and in active railroad service to 
vote, don’t you! A. Over their seniority territory, yes. 


363 \Vhereui)on Carl J. Goff was recalled b}-! plaintiff in 
rebuttal and testified, upon direct exan^ination by 
Mr. Morris, that at the conference between Ma^kay, John¬ 
son and Goff on February 3,1932, Goff told Mr. Mackay that 
it was the ])osition of plaintiff Brotherhood that the car¬ 
rier had no right to vote its employees on the Question of 
representation. | 

i 

! 

Cross-examination: | 

On cross-examination by Mr. Alderman, Mr. G<j)ff testified 
as follows: i 


Q. !Mr. Goff, you were very careful never to put any such 
statement as that in writing from the beginning c^f this con¬ 
troversy to the end, weren’t you! A. I have jiad no oc¬ 
casion to. I 

Q. 1 did not ask you if you had occasion to. ^ou never 
have put it in writing, have you! A. No, I do not irecall.that 
I have. I 

Q. You did not even put it in your written subinission to 
the Board of Mediation, did you! A. Surely ndt, because 
the Board did not want it. j 

Q. You did not put it in any letter which you bver wrote 
to Mr. Mackay or any other official of the railroad, did you? 
A. No. I had no occasion to do so.” I 

i 

Redirect examination: i 


On ]*edirect examination by Mr. Morris, counsel|for plain¬ 


tiffs, ^Ir. Goff testiiied as follows: I 

I 

Q. ]\rr. Goff, did you ever write Mr. Mackay hny letter 
(‘xcept your letter of July 15,1930, respecting- this dis- 
364 pute! A. I think I did, Mr. Morris, acknowledging 
some communication of his, simply an acknowledg¬ 
ment. I do not recall now just what communicatioil it was.” 
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Whereupon R. J. Tillery was recalled by plaintiffs in 
rebuttal and testified, on direct examination bv Morris, 

as follows: He never heard Mackav sav to him at the Feb- 

• » 

ruary 7,1928, conference that ^Mhen I assume you are will¬ 
ing* to go ahead and ascertain that majority on that basis'’; 
that witness was sitting three or four or five feet awav 
from Mackav; 'that witness did not hear Emerson sav that 
he would not proceed upon any other basis than that the 
ballot be restricted to the men actually operating locomo¬ 
tives; that witness was sitting possibly two feet away from 
Mr. Emerson. 

Thereupon the following ensued: 

Mr. Morris:! Has Mr. Emerson ever said to you, prior to 
the time that lie spoke on the witness stand here yesterday, 
that he so declared himself on February 7, 1928? 

Mr. Tillery: No, sir. 

Mr. Hoover: We object to that, if your Honor please; 
this is not rebuttal testimonv, because there is no evidence 
here that Mr. Emerson ever had any conversation with 
this witness respecting this matter about what happened 
in the conference. 

The Court: I will sustain the objection. 

Mr. Morris: Exce])tion, if your Honor please. 

Mr. Morris:’ Is ^Ir. Mackav’s statement that there was a 

• 

practical advantage to the plaintiff Brotherhood in agree¬ 
ing to a basis of vote and having !Mr. ^lackay pass u|)on the 
matter on that date in that had plaintiff Brotherhood not 
agreed, the engineers would never have a/a’eed to 
365 the change of representation, a correct statement ? 

Objection was made to that question that it was not 
])roper rebuttal testimony, to ask one witness if anolliei* 
witness told the truth or made a correct statement. 

The Court: I will sustain the objection. 

Mr. Morris: Exception, if your Honor please. If the 
witness were permitted to testify he would show why there 
were no ])ractical advantages to the plaintiff organization 
accruing* from the so-called agreement on Februarv 7, 1928. 

At this point there was offered and received in evidence 
a certificate of the Department of Agriculture, showing that 
the onlv floods that had occurred along the line of defend- 
ant Railway were in January, 1925, none occun*ing in 1924 
and 1926. 
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I 

Cross-examination: I 

I 

Upon cross-examination by Mr. Alderman, wiitness testi¬ 
fied that Mr. Mackay did not say to witness in Ifis presence 
‘‘Are you willine; to ^’o ahead on that basis?”^ that he is 
sure he would have heard it if Mackay had said it; that 
Tillery would not have been willing to go ahlead on the 
basis of only the men actually in service; that j he did not 
check any lists on that basis or take part in tljie checking 
of any lists; that he would not say no lists we^'e checked, 
nor that no majority was ascertained at the (fonference; 
that so far as he knows, IMackay transferred Ithe repre¬ 
sentation on the basis of all those on the seniority list and 
on the list that Tillery submitted; that the only list Tillery 
gave Mr. Mackay was the list of all the men on the seniority 
roster; that not Mackay but Emerson raised thje question 
that the vote should be restricted to meil in actual 
366 service; that Tillery did not challenge Emerson’s 
view but just left it in the air. | 

Q. And you all agreed upon and ascertained d majority 
without having any agreement as to who the people were 
of whom you were ascertaining a majority? We did 
not need an agreement. There was a marked majority any 
way you took it, and I do not know why Mr. Macjkay made 
a rule. | 

Q. That is the point, that you did not need agree¬ 
ment, because vou had a niajoritv either wav? |A. I was 
not called upon to make any agreement. j 

Q. Mr. Tillery, didn’t you know that what was done at 
that conference would constitute a ]iast practii:ie which 
would become binding upon both parties from jtlien on? 

A. No. I 

Q. It did not occur to you? A. No. It was not a fact. 

Thereupon the witness was excused. | 

i 

At this point Mr. Morris again offered in evidience the 
decisions of the Railroad Labor Board which had been pre¬ 
viously rejected (see p. 76). 

The Court: I adhere to my former ruling. 

Mr. Morris: Exception, if your Honor please. | 

I 

Thereupon Mr. Morris, counsel for plaintiffs, anjiounced 
that plaintiffs’ case was closed. 
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Be it further renieinbered tliat the foro«»oiui*’ contains 
the substance of all of the evidence i»‘iven on the heariiii;" 
of this cause, with the exception of the documentary ex¬ 
hibits covered by stipulation of counsel, stipulatinj*- 
367 that said exhibits shall be certified to the Court of 
Appeals and considered and treated as a part of 
the record in this cause, and each of the exceptions stated 
to have been taken by the attorneys for the plaintiffs were 
so taken and were dulv allowed and noted bv the Court, 
and in order that each and every one thereof may ])e pre¬ 
served and made of record, this statement of evidence is 
duly stated, approved and sig-ned, and ordered to be made 
of record in the above entitled cause this 8th dav of !March, 
A. D. 1934. 

PEYTON GORDON, 

J ustice. 


368 The foreg:oing Statement of Evidence, it has been 
agreed between counsel, is a true and accurate state¬ 
ment of the evidence presented in the above-entitled cause, 
and is satisfactory to the undersigned counsel for ])lain- 
tiffs and defendants. 

I GEORGE M. MORRIS, 

PAUL F. HANNAH, 

■ Affonici/s for Pla'uitijfs, Awerlcan Sc- 
curliif BuUd'nuj, Washi]iqto]i, D. C. 
SIDNEY S. ALDERMAN, 
Attorucj) for ihc Defendants^ Georgia 
SonfJfer)/. and Florida Raibrai/ Com- 
panff, IJ. ir. ^^iJIer and G. D. Maeka//. 
(JEO. P. HOOVER, 

(\ E. WEISELL, 

' Afforneijs for Defendant, Grand Inter¬ 
national Brotherhood of Locomotive 
Engineers. 
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In the Court of Appeals of the District of 

Columbia ! 


No. 6201 


Brothekhood of Locomotive Firemen and Engine- 
men, individually, and as the actual and legally 
designated and elected representative of the ILoco- 
inotive Engineers in the eniplo}^ of the Georgia 
Southern and Florida Railway Company; 4 lvah 
C. Baggarly, individuallv: Jeff B. Hunt, individ- 

^ ^ 'I 

ually, and Ed\vard W. Cooey, individually, 

Ap'pel\antSy 

\ 

vs. i 


Georgia Southern and Florida Raitavay Comi|any, 
a corporation: Henry Watkins Miller, Charles 
D. Mackay, and Grand International Brother¬ 
hood OF Locomotive Engineers, I 

Appellees. 


BRIEF FOR APPELLANTS 


STATEPilENT OF THE CASE j 

This is an appeal from the final decree of the jSu- 
preine Court of the District of Columbia entered on 
December 8, 1933, dismissing appellant’s bill fori in¬ 
junction. • 

( 1 ) 


I 
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A. The Issues 


The issues are: 

First: Have appellees IMackay and Georgia South¬ 
ern ilk Florida Railway-^ violated the Railway Labor 

^ %/ 

Act- in preventing its demoted and furloughed en¬ 
gineers from participating in the selection of those 
persons who shall bargain collectively for the engi¬ 
neers with appellee Railway? 

Second: Have appellees Mackay and Railway 
violated the Railway Labor Act bv threatening to rec- 
ognize, as the representatives of the latter's engineers, 
persons in whose selection many of the men who are 
named on the seniority lists of engineers of that Rail¬ 
way, and who are subject to call for service as engi¬ 
neers by the Railway, were denied a part? 

Third: Have appellees Mackay and Railway vio¬ 
lated the Railway Labor Act by refusing to recognize, 
as the representatives of the latter's engineers, the 
representatives selected by a majority of all the men 
on the engineers* seniority lists subject to call for 
service as engineers? 

Fourth: Have appellees Mackaj’ and Railway vio¬ 
lated the Railway Labor Act bv conducting secret 
ballots among the latter's engineers to determine rep¬ 
resentatives of its engineer employees, said ballots be¬ 
ing taken over the objection, and without the partici¬ 
pation therein, of a large portion of those men named 


1. Hereinafter designated as “appellee Railway.” 

2. Act of Mav 20, 1926, 44 Stat. L. 577, 45 U. S. C. 151- 
181. 
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on the Railway's seniority lists of engineer^ and sub¬ 
ject to its call for service as engineers? 1 

i 

B. The Facts j 

I 

Engineers on appellee Railway normally come 
from tlie firemen's ranks (R. 157, 211). Firemen in 
the order of their employment who pass the examina¬ 
tions, become engineers (R. Ill, 211), but when pro¬ 
moted continue to retain and accumulate seniority 

i ^ 

as firemen (R. 158, 257). With their first run as 
engineers their names are entered at the foojt of the 
engineers' ‘‘seniority lists” (R. 211). As tlie engi¬ 
neer's i)osition on the seniority lists rises through in¬ 
creased traffic or death, resignation and disipissal of 
his seniors, he becomes entitled, over his junjors, to 
take runs with better pay, work, hours, and moire time 
at home (R. 143, 161, 169, 175, 211). | 

Engineers are called to, or reduced from, active 
service if the mileage run bv them within a fixed 
period exceeds a maximum or drops below a! mini¬ 
mum (Pis. Ex. 1, Art. 25, see p. 65, 66 herein, R| 269). 
Reduction of the engineers’ force takes pl^ce in 
order of juniority (R. 143). Upon being reduced, or 
“demoted," from engine service, the engineer hks the 
option of displacing any fireman his junior ip fire¬ 
men's seniority (R. 144, 145, 158, 161, 169, jl70). 
Appellant Hunt is at present such a demoted iengi- 
neer (R. 162) and is classified by the appellee |Rail- 
way as an engineer (R. 189). If the engineer deejs not 
exercise his option, or if all men working as firemen 
have greater seniority as a fireman than he, he islfur- 
loughed (R. 143). Appellant Cooey is such a'fur¬ 
loughed engineer (R. 162, 189). 1 
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As additional engineers are required, the demoted 
or furloughed engineers are returned to service as 
engineers in the order of their seniority (R. 144, 257). 
In contrast to the option of a demoted engineer to 
take a fireman's position (R. 144, 145), it is manda¬ 
tory upon a demoted or furloughed engineer to return 
to service as an engineer when called (R. 145, 160, 
247). Failure to respond to call without proper ex¬ 
cuse is ground for discipline or dismissal (R. 145, 
247). 

The raths of pay and the rules relating to promo¬ 
tion, demotion, furlough, calls to service, the maxi¬ 
mum and minimum mileage and periods for check¬ 
ing it, the working conditions, discipline, dismissals, 
rates of pay, seniority rights and similar matters af¬ 
fecting engineers are determined by contract nego¬ 
tiated by collective bargaining between the Railway 
management and representatives chosen by a major¬ 
ity of the engineers ( Pis. Ex. 1, outlined herein in 
Appendix “A": R. 216). These contracts cover the 
gamut of employer-employee and employee-employee 
relationship (Pis. Ex. 1. For scope of such contracts, 
see Ap]:5en(lix “A." pp. 61 to 75). When demoted or 
furloughed engineers are returned to service, thev 
serve under the schedule of wages, rules and working 
conditions provided in tliis contract (R. ISO) or one 
similar to it in scope (R. 100, 257). 

Xeither demoted nor furloughed engineers lose an}' 
of their rights imder the engineers' contract bv reason 
of demotion or furlough (R. 145, 257). Their names 
remain on the senioritv list of engineers (R. 145, 257). 
Thev are obliged to respond for calls for service as 



engineers (R. 145, 160). They are subject io disci¬ 
pline and discharge b}’' the appellee Railway (ll. 175). 
They differ from an employee who is discharged, in 
that such former employee is removed from | service 
permanently, his name is removed from the seniority 
lists, he loses all his senioritv rights and all his iden- 
tity as an employee (R. 145). ! 

The number of engineers with senioritv rights re- 
mains practically constant (R. 257). On the appellee 
Railwav, for instance, since Januarv, 1926, thi num- 
ber of engineers on the road seniority list has jvaried 
between 72 and 65 (R. 173) and the number qf yard 
engineers between 8 and 6 (R. 173). BetweeU July 
1, 1928 and July 1, 1932, the number of engineers 
listed on the road seniority lists stood at approxi¬ 
mately 65, death or discharge alone accounting for 
changes (R. 258). Ail but three of the engineers on 
the engineers senioritv lists issued from Janulirv 1, 

CP 4. j 7 

1928 through July 1, 1932 have worked as engineers 
during tlie past four and one half years (R. 174)|. 

Tlie number of engineers in “active service”; fluc¬ 
tuates materially (R. 257). On the appellee Railway 
it lias varied from 72 in 1926 (R. 101) to 22 or 24 in 

Julv, 1932 (R. 101). In 1931 at least 63 of tlieimen 
^ 1 

on the senioritv lists of engineers saw active seirvice 
as engineers (R. 175, 185, 268). | 

Prior to February, 1928, the persons composing the 
Committee of Adjustment of the appellee Grand In¬ 
ternational Brotherhood of Locomotive Engiiieers 
were the designated representatives for collective jbar- 
gaining of the engineers (R. 166). These persons 
were selected by the members of that Brotherliood 
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who were on the seniority lists of engineers, including 
demoted and furloughed engineers (R. 166, 203). 

In January, 1928, 59 of the 72, or thereabouts, en¬ 
gineers on' the seniority lists petitioned the manage¬ 
ment of the appellee Railway to be represented 
thenceforth in the collective bargaining with the 
management by a committee of appellant Brother¬ 
hood (R. 145). After a conference among the repre¬ 
sentatives of the two Brotherhoods and of the Rail- 
wav held on Februarv 7, 1928, the Railwav recog- 
nized as the representative of its engineers, the said 
committed of the appellant Brotherhood (R. 147, 
169). 

Conflicting testimony clouds the events of this con¬ 
ference of P'ebruary 7. 1928. Appellees claim that an 
agreement was reached that only those engineers in 
actual service as engineers, i. e. in regular assignment, 
in the pool or on the extra board, were entitled to 
vote in a selection of representatives for the engineers 
and that the representation was changed from ap¬ 
pellee to appellant Brotherhood on that basis (R. 
214, 215. 271, 272). Appellants assert that no such 
agreement was reached, that on the contrary, the 
question of who should be entitled to vote was def¬ 
initely held in abeyance at the suggestion of appellee 
Mackay, the representative of the appellee Railway 
(R. 146, 147. 167, 172, 177, 178), and that the repre¬ 
sentation was transferred to the appellant Brother¬ 
hood on the basis of the petition submitted by the 59 

I _ 

engineers (R. 167. 168, 177, 178). There is no dis¬ 
pute, however, that a majority of both the engineers 
on the eiigineers' seniority lists, and of the engineers 
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in actual service, desired to be represented ai that 
time by appellant Brotherhood's committee. | 

The Committee of appellant Brotherhood there¬ 
after made formal agreements with the defendant 
Railway on February 23, 1928 and again on June 24, 
1929 relating to the rates of pay, rules and wojrking 
conditions of engineers. These agreements cojvered 
the range of employer-employee and employee- 
employee relationships (R. 149). Pertinent portions 
of the contract in force when this litigation was be¬ 
gun are printed in Appendix ‘‘A’’ (pp. 61 to 75^. 

In iMay, 1930, a petition to the Railway mahage- 
ment, alleged to have been signed by a majorijty of 
the engineers in actual service at the momen|}, re¬ 
quested representation by the appellee Brotherhood, 
in preference to the appellant Brotherhood (Rj 150, 
Stip. Ex. 25). That was the first time that the ques¬ 
tion of whether demoted or furloughed engiheers 
should vote could have an operative consequenc^ (R. 
251, 252). From February 7, 1928 up to at least April, 
1930, a majority of both the engineers in actual |?erv- 
ice and of those on the seniority lists of engineers 
had desired to be represented hy appellant Brother¬ 
hood (R. 251, 252). I 

At a conference on June 12, 1930 among represen¬ 
tatives of the appellant and appellee Brotherhoods 
and the management, the representatives of appel¬ 
lants insisted that all men on the engineers’ seniority 
lists subject to call for engineering service, whcither 

in actual service at the moment, or furloughed or de- 

! 

moted, were entitled to vote for representativqs of 
the engineers (R. 152, 180). Appellee Brotherhood 




and appellee Mackay insisted that only the men in 
actual service should have such a vote (R. ISO). 
There was'dispute as to how some of the engineers 
in actual service had voted (R. 179, 1S3). Appellee 
]\Iackav said that if the two Brotherhoods could not 
agree as to how these men had voted, that he would 
take a secret poll, limited to engineers in actual serv¬ 
ice at the moment of the poll (R. ISO, 1S2, 1S3). The 
appellants objected to such a poll on the ground that 
all the engineers on the seniority lists of engineers 
subject to call for service as engineers were entitled 
to vote (R. ISO, 1S2, 1S3). The evidence is conflict¬ 
ing as to whether they also objected on the ground 
that the Railway had no legal right to take such a 
poll (R. ISO. 1S2, 103. 227. 229, 274, 275). Action 
was postponed (R. ISO). 

Later in 1930, a petition signed by 19 engineers re¬ 
questing representation by appellee Brotherhood (R. 
ISO) and 51 letters signed by engineers requesting 
representation by ai)pellant Brotherhood (R. ISO, 
1S4. 229) 'were submitted to the Railway. Another 
conference was held on October 24, 1930 (R. ISO). 
At this conference, following the discovery by the 
conferees that 2 of the engineers had authorized first 
one and then the other Brotherhood to represent 
them (R. ISl. 1S4), a])pellee Mackay stated that he 
was going to take a secret poll among the engineers 
in actual service, i. e. in regular assignment, pool and 
extra board (R. ISl, 1S4). Appellants' representa¬ 
tives objected to the taking of a poll by the Railway, 
refused to participate in it. and refused to be gov¬ 
erned by it. (R. ISl, 1S4. 229, 236, 252). They in- 


i 
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sisted that all the engineers on the engineers’ jsenior- 
ity lists and subject to call for engine servid,e were 
entitled to vote (R. 181). The evidence is conflicting 
as to whether they also asserted that the R'jailway 
had no lawful riglit to conduct a secret poll (R. 153, 

154, 181. 184.227,220,274). i 

i 

Over the objection of tlie appellants (R. 155), ap- 

1 

pel lee Mackay, in November, 1930 caused jto be 
taken, exclusively by defendant Railway, a secret poll 
of the engineers (R. 154,175,181). In that poll, only 
those in actual service on the day of the poll} were 
voted: those engineers serving at the time as firemen 
or furloughed were barred (R. 154, 155). Thb poll 
showed that a majority of the engineers allo\\|ed to 
vote wished to have the appellant Brotherhoocl con¬ 
tinue to represent them ( R. 181, 184). j 

In November, 1931 a petition was presented fo the 
management signed by 19 engineers requesting rjepre- 
sentation by appellee Brotherhood (R. 181). Aj con¬ 
ference was held on January 14, 1932 among r|ipre- 
sentatives of the two Brotherhoods, and apiilellee 
]Mackay (R. 181). At this conference, Mr. Mapkay 
announced his intention of taking a secret ballot in 
which onlv the engineers in actual service ati the 
moment of the poll would be allowed to vote (R.ilSl, 
184). The representatives of appellants objected to 
the taking of such a ballot, and refused to participate 
in and be bound by it (R. 184. 252). The evidence is 
conflicting as to whether they also said that the bar¬ 
rier could not legally conduct a secret ballot (R. 1185, 
275). The poll was conducted by the Railway in 
January, 1932 (R. 238-240). l 
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Assignments of Error 9, 10, lO'^/o, 11, 12 and 13 
(R. 121, 122) which assert that appellees have vio¬ 
lated the Railway Labor Act and have exercised in- 
t-erference. influence and coercion over the self¬ 
organization and designation of representatives by 
the appellee Railway's employees; and which assign 
as error the contrary conclusions of the Court (Con¬ 
clusions of Law 1,6, 7 and 11, R. 116-118): Assign¬ 
ments of Error 27, 28, 30, and 31 (R. 126), asserting 
that the secret ballots taken by appellee Railway did 
not constitute the only fair and practical way of deter¬ 
mining the uninfluenced will of the.engineer em¬ 
ployees and were unfair and unnecessary, and assign¬ 
ing as error the Court's contrary flnding (Finding of 
Fact 17, R. 1 lo): and Assignments of Error 33,34 and 
35 (R. 126, 127), which assert that the lower Court 
should have found, as a fact, that under the methods 
for selecting representatives adopted by the labor 
organizations on appellee Railway, and under the 
universal practice on all railways, demoted and fur¬ 
loughed employees are permitted to vote in the class 
from which furloughed: are all discussed under Point 
IV (p. 34 to 47). 

Assignments of Error 1, 2, 3 and 14 (R. 119, 122), 
which assert that there is equity in appellants' bill, 
and that the Court erred in dismissing it, and in fail¬ 
ing to grant its prayers (Conclusion of Law 12, R. 
118) are discussed under Point V (p. 47 to 50). 

Assignments of Error (36A-W) dealing with ex¬ 
clusion or inclusion of evidence bv the Court are dis- 

% 

cussed under Point VI (p. 53 to 59). 
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SUMMARY OF APPELLANTS’ ARGUMEIjJT 

I 

Under the Railway Labor Act, those emi)loyees 
who have an interest in the rates of pay, mips, and 
working conditions of engineers are entitled to 'a voice 
in the selection of the representatives of the enl^ineers 
who shall negotiate, make and maintain contracts 
covering such matters for the engineers. Demoted 
and furloughed engineers are emploj'ees of ajbpellee 
Railwav. Thev have substantial interest in the rates 

^ 4 / 1 

of pay, rules and working conditions of engjneers. 

I'hev therefore are entitled to a voice in the selection 

%/ \ 

of representatives of tne t^ngmeers. I 

These demoted and furloughed engineers hav^ been 
deprived of the right to vote in the selection of Repre¬ 
sentatives by appellees Mackay and Railw^a\j'. In 
depriving these emplo 3 ^ees of this right, thesje ap¬ 
pellees have exercised interference, influencp and 
coercion over the selection of representatives bly the 
engineers, in violation of the Railway Laborj Act. 
These appellees have also exercised interferencb, in¬ 
fluence and coercion in violation of the Radway 
Labor Act by conducting secret ballots, by thre^en- 
ing to recognize, as the representatives of the pngi- 

i 

neers, persons selected in such secret ballots, anjd by 
refusing to recognize the representatives desigrjated 
by the engineers in a manner selected by themselves. 
For their acts of interference, influence and coeiicion 
these appellees have no valid excuse. I 

There is equity in the bill in this suit becausd the 
courts recognize the appellants^ rights under j the 
Railway Labor Act as subject to the protection of 
Equity and because the irreparable injuries thrieat- 
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ened the appellants by the acts of appellees ]\Iackay 
and Railway warrant protection in a court of equity. 

The ‘‘public interest'' purpose of the Railway 
Labor Act requires that all the men on the engineer 
seniority lists and subject to call for service as en¬ 
gineers be allowed to vote in selecting engineer repre¬ 
sentatives. To confine the electorate, as the Court 
below has done, to the men who are in active service 
at the moment a vote is taken makes for fluctuating 
majorities and loss of that labor peace which the 
legislation sought to give the public. Defeat of the 
Congressional objective is in prospect unless the 
errors below are corrected. 

Material error resulted from the refusal of the 
Court below to receive evidence: (1) offered to show 
the uniform practice in railway labor disputes of 
voting demoted and furloughed employees, such evi¬ 
dence being necessary to interpret the Railway Labor 
Act; (2) offered to prove that because of the policy 
of appellee Brotherhood to restrain the valuable 
seniority rights of non-member engineers, appellants 
would be more greatlv damaged bv the failure of the 
Court to grant the injunction prayed for than would 
be appellees by a grant of that injunction; and (3) 
offered to prove that the Southern Railway, of which 
appellee Railway is a subsidiary, treats furloughed 
engineers as employees of the railway. 



i 
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I 

ARGUMENT i 

i 

I I 

Under the Railway Labor Act, Those Employees Who 
Have an Interest in the Rates of Pay, Rules and Work¬ 
ing: Conditions of Engineers are Entitled to a Voice in 
Selecting: Representatives of the Engineers. 

i 

i 

Paragraph Second of Section 2 of the Rl-ailway 
Labor Act of 1926 (45 U. S. C. 152 (2) provides as 

follows: ; 


''All disputes between a carrier and its em¬ 
ployees shall be considered, and if possible, de¬ 
cided. with all expedition, in conference be¬ 
tween representatives designated and author¬ 
ized so to confer, respectively, by the carriers 
and by the employees thereof interested jin the 
dispute.’’ I 

I 

It can hardly be disputed that, under this section 
of the Act, those employees of the carrier wpo are 
"interested" in the rates of pay, rules and wolrking 
conditions of engineers are entitled to a voice ip the 
selection of the representatives who shall negotiate, 

i 

make, and maintain for the engineers the contjracts 
covering such matters with the Railway management. 

n 

i 

Demoted and Furloughed Engineers on Appellee Rahway 

are “Employees’’ of the Carrier. i 

1 

I 

The demoted and furloughed engineers on appellee 

1 

Railway are employees of that Railway both upder 


3. Act of May 20, 1926, 44 Stat. 577. i 

j 

i 


I 


I 

I 
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the common law meaning of that term and under the 
Railway Labor Act.-^ They are accepted as em¬ 
ployees under the recognized practices of appellant 
and appellee Brotherhoods and of the appellee Rail- 
way. 

Under the common law, the master-servant rela¬ 
tionship exists wherever one person has authority to 
supervise and direct the manner of rendition of an¬ 
other's services. This principle was annunciated 
and applied by the Supreme Court in Standard Oil 
Co. V. Anderson, 212 U. S. 21S, 224, 225, 53 L. ed. 480 
and 485. In the case the Court approved the state¬ 
ment in Hicjgins v. Western Union Telegraph Co., 156 
N. Y. 75, 50 X. E. 500, that “the master is the person 
in whose business he ( the employee) is engaged at 
the time, who has the right to control and direct his 
conduct," and further said: 

“In many of tlie cases the power of su])stitu- 
tion or discharge, the payment of wages, and 
other circumstances hearing upon the relation 
a;'e dwelt upon. They, however, are not th.e 
ultimate facts, but only more or less useful in 
determining whose is the work and whose is 
the power of control." 

The correct test for determining em})loyer- 
employee relationship was concisely stated in Atlan- 
tie Coast Line R. R. Co. v. Tredway (1917) 120 ^'a. 


4. The Court below implied in Finding of Fact 8 (R. 110) 
that furloughed employees are ‘'former’' employees of 
the carrier. This finding is assigned as error (Assign¬ 
ments of Error 19, 20, and 21 (R. 123, 124)). 
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735, 745, 93 S. E. 560. 
ffinia in that case said: 


The Supreme Court! of Vir- 


I 

“There are four elements which are iconsid- 
ered: (1) Selection and engagement! of the 
servant. (2) payment of wages, (3) p<|)wer of 
dismissal and (4 ) power of control of ihe ser¬ 
vant's action. Tlie first, second and third of 
these elements are not essential to thle rela- 
tionship. The ^power of controh is thje most 
significant element bearing on the question.’’ 


See also Murray v. Currie, L. R. 6 C. P. 2|i, and 
Jxourkc V. White Moss Colliery Co., L. R. 2 C. Div. 
205. 48 L. R. A. 673. note; Hayes v. Battlecreek Pow¬ 
er Co., 240 N. W. 629. 630 (Sup. Ct. S. D., 1933). 

There is no disputing that demoted enginedrs are 
‘‘employees’’ of the carrier, within the legal definition 
of that term. j 

The furloughed engineers on appellee Railway are 
equally employees because the}" are subject tb the 
continuing authority of appellee Railway to super¬ 
vise and direct the manner of rendition of their iserv- 

I 

ice. Appellee carrier may call them to service at any 
time it desires (R. 1.58. ‘257, Pis. Ex. 1 (See Appendix 
A)) and direct that they do either engineer’s oir (if 
they have seniority rights as firemen) firemen’s Serv¬ 
ice (R. 2.59). Refusal to respond subjects theiln to 
discipline: even to dismissal (Pis. Ex. 1, Articl^ 25 
(e) (3). quoted herein on p. 65; R. 145, 247). lAp- 
pellee Railway has disciplined its engineers while 
they were furloughed. (R. 175.) The failure of 
appellee Railway to return them to service in oider 
of seniority constitutes a breach of its contract \Yith 


1 
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them (Pis. Ex. 1, Article 25 (e) (3) (4), quoted 
herein on p. Go). When furloughed, the engineers 
are not discharged, but can be discharged only for 
cause, and only after a hearing (Pis. Ex. 1, Article 
31, quoted herein on p. 72; R. 145). A furloughed 
engineer who also holds seniority as a fireman con¬ 
tinues to accumulate seniority rights both as a fire¬ 
man and as an engineer while furloughed (R. 257). 
The railroad must observe this accumulation (Pis. 
Ex. 1, Art. 25 (e) (4), quoted herein on p. 65). 

The fact that furloughed engineers are employees 
has been recognized by appellee and other railroads 
for years by the practice of giving passes to them. 
This practice would have been illegal under the In¬ 
terstate Commerce Act (Act of June 29,190G, 34 Stat 
584) if furloughed men were not employees.-^' 

It has been an accepted and agreed to practice on 
appellee Railway to treat furloughed men as em¬ 
ployees. The contracts between the Railway and the 
engineers contain provisions dealing with the rights 
and duties of furloughed engineers ( Pis. Ex. 1, Article 
25 (e). Article 2G (b), (d), (e). Article 27, Article 
31. Article 32). In particular provision is made for 
their discipline and discharge (Pis. Ex. 31, Art. 31), 
and the appellee Railway has disciplined furloughed 
men (R. 175). Both Brotherhoods have allowed fur- 


5. Congress ratified the practice in 1908 (Act of April 13, 
1908, 35 Stat. L. 60) by defining the term “employees’" 
to include furloughed employees. Prior to ratification 
of the practice by Congress, the Interstate Commerce 
Commission in Conference Ruling No. 55 (Pis. Ex 11, 
R. 207) gave it express sanction. 
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I 

i 

i 

I 
I 

I 

loughed engineers to vote in the selection o| repre¬ 
sentatives to make and maintain the contracts for 
engineers, and the representatives so selected have 
been recognized by the Railway (R. 205, 280). The 
appellee Brotherhood has followed this pracjtice on 

I 

other railroads (R. 199). I 

i 

This practice on appellee Railway of recognizing 
furloughed men as employees is universal (R. 202, 
203). It springs from the exigencies of railroading. 
Safety and efficiency require that the carrier keep in 
its employ more trained men than it actually] needs 
to operate the railroad in periods of depression, and 
that these men be so related to the carrier that failure 
to obey the call to service results in the loss tO them 
of valuable rights. I 

Courts have recognized the employment rellation- 
ship of furloughed men. In the leading cAse of 
George v. Chicago, Rock Island cfc Pacific Rgihvay 
Company, 183 Minn. GIO, 235 N. W. 673, the Supreme 
Court of -Minnesota enforced the seniority rights of 
a furloughed fireman, which rights were given under 
a contract with employees. Fireman George wap dis¬ 
charged, while furloughed, because he had ncft re¬ 
sponded to a call for firing service. He had a reiison- 
able excuse and sued for and recovered the wagbs he 
would have earned had defendant called him to Serv¬ 
ice in accordance with his senioritv. Obviouslv, if 

;V / 

George, wliile furloughed, was not an emplo^’be of 
the carrier, lie had no rights enforceable under ani em¬ 
ployee’s contract and the railroad could not dischjarge 
him. Fireman George’s relationship to his employer 


! 

i 

i 
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was identical with that of the furloughed engineer 
employees of appellee Railway. 

In industry generall}’ there appear to be no “'fur¬ 
loughed'' employees who have contractual rights with 
their employer governing their return to service. In¬ 
dustry furnishes, however, a strong analogy to the 
‘‘furloughed” railway employee in the case of ein- 
plovees on strike or locked out bv their emplover. 

Striking or locked out employees are employees. 
On this the Courts agree. Michaelson v. U, S. ex rel 
Chicago, St. P. M. & 0. R. Co., 266 U. S. 42, 45 Sup. 
Ct. IS, 69 L. ed. 162; Iron Moulders' Union v. Allis- 
Chalmers Co., 166 Fed. 45, 52, 53 (190S) ; Duplex 
Printing Press Co. v. Deering, 254 U. S. 443 (1921). 

The reason the employment relationship is not 
broken by^ strike or lockout is that both parties con¬ 
template a return to service when the differences 
causing the strike or lockout are adjusted. Similarly, 
both tlie appellee Railway and the furloughed men 
contem])late a return by the latter to service when 
traffic conditions justify. They have explicitly pro¬ 
vided for riiat return bv contract between them (Pis. 
Ex. 1. Art. *25). 

Striking employees say to the employer, “We will 
return to work when vou vield to our demand” and 
the employer locking out his men in effect says: “You 
mav return to woi’k when vou meet mv terms.” 
Similarly, the appellee Railway and the furloughed 
engineer have agreed, as a condition of the furlough, 
that wheh business permits the engineer will return 
to serve as an engineer. 

The employer-employee relationship is stronger in 
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the case of the furloughed engineer on appellee Rail' 
way because: (1) his relationship is defined ahd pro¬ 
tected by the contract contemplating such a furlough; 
(2) his furlough is caused, not by voluntary acj^ion on 
his part, or on the part of the Railway, but by busi¬ 
ness conditions; (3) he continues to be subject to 
call for service by the Railway and refusal to olpey the 
call is cause for terminating all his rights (Rl 145). 
If tlie law recognizes that strikers and ‘docke'fi out” 
employees who have no contract rights are st|ll em¬ 
ployees, will it not, even more readily, so regai^rd the 
furloughed engineers? 1 

It must be admitted, therefore, that under th^ com¬ 
mon law, under the practice of appellee Railway and 
of appellant and appellee Brotherhoods, within the 
contemplation of Congress, and upon the analogy of 
striking and ^docked out” employees, furloughed en¬ 
gineers on appellee Railway are employees qf the 

Railwav. ! 

" I 

Tlic Railway Labor Act provides that furloughed 
men are employees. Paragraph 5 of Section 1 df the 
Railway Labor Act (45 U. S. C. Sec. 151 (5)), sp far 
as pertinent, reads as follows: I 

I 

“Fifth: the term ‘emplo 3 ’ee' as used herein 
includes eveiy person in the service of a jear- 
rier (subject to its continuing authoritij to 
supervise and direct the manner of rendition 
of his service) who performs any work defined 
as that of an emplo^^ee or subordinate official 
in the orders of the Interstate Commerce Com¬ 
mission now in effect, and as the same may be 
amended or interpreted by orders hereafter 
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entered by the commission, * * * (Italics 
ours.) 

The employment in the Act of the common law 
test of employee status of '‘continuing authority to 
supervise knd direct the manner of rendition of his 
service” illustrates the intent of the Congress to give 
to furloughed men the protection of the Act. In 
order, however, that independent contractors and 
officials of the rail wavs should not be included within 
the purview of the Act, the Congress limited the 
definition of employee to exclude persons falling out¬ 
side the classes of “emplo\’ecs” or “subordinate offi¬ 
cials,” as those classes are defined in the orders of 
the Interstate Commerce Commission. This is indi¬ 
cated in the hearings and debates on the Railwav 
Labor Bill, particularly by the statement of one of 
the draftsmen of the Act (See John G. Walber, p. 166 
of Report of Hearings before the Committee on In¬ 
terstate knd Foreign Commerce, 69th Congress, on 
H. R. 7180): 


“You know in the law anyone working for 
somebodv else for a wage or salarv is an em- 
ployee. Consequently, there is no definition 
that we can find of an employee to fit what we 
know in the railroad service as an employee 
distinguished from the official class. There is 
no definition of an employee that we can fall 
back on. Consequently. Title III of the Trans¬ 
portation Act imposed upon the Interstate 
Commerce Commission the dutv of defining 
subordinate officials, leaving all those below 
the position of subordinate officials as em- 
ploj’ees, and all those above subordinate offi- 



i 
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i 

cials as officials. Officials are excluded from 
the law. Subordinate officials and eijiployees 
are included. So that left subordinate officials 
and employees in exactly the same status as 
tliev are todav.” ! 

I 

(See also House Hearings, pp. 64 and 65, apd Con¬ 
gressional Record, 69th Congress, pp. 8806, 9jlll and 
9112, where the purpose of the definition! is dis¬ 
cussed.) I 

Tims Congress, in Paragraph Fifth, achieved the 
double objective of throwing the protection! of the 
Act around all persons meeting the accepted test for 
determining employee status, and at the sanie time 
eliminating from the purview of the Act independent 
contractors and officials of the carrier. j 

In conclusion, we submit that demoted arid fur- 
loughed engineers are employees of the carrier, j They 
are employees within the common law definitjion of 
the term: they are recognized as such by apipellee 
Railway, and by appellant and appellee Br|)ther- 
lioods, bv the Interstate Commerce Commissiori and 
by tlie Congress. Their relationship to the carrier is 
closely analogous to that of striking or locked out 
em]:)loyees. wliose emplo 3 ’ce status has been affi|rmed 
and reaffirmed b\’ the Supreme Court. The}" a^e in¬ 
cluded within the definition of the term ^‘emplp^^ee” 
in the Railwa\" Labor Act. The}" therefore arfe en¬ 
titled to all the rights and privileges given employees 
bv that Act. 1 

• I 
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III 

Demoted and Furloughed Engineers of Appellee Railway 
Have an Interest In the Rates of Pay, Rules and Work¬ 
ing Conditions of Engineers, Which Entitles Them to a 
Voice in Selecting Representatives oft he Engineers A 

Paragraph second of Section 2 of the Railway 
Labor Act (45 U. S. C. 152 (2)) provides that all dis¬ 
putes between a carrier and its employees shall be 
conducted by representatives designated and author¬ 
ized to confer by the carriers and by the employees 
interested in the dispute/ 

Appellaiits contend that demoted and furloughed 
engineers are employees of the carrier : that they are 
interested in the rates of pay, rules and working con¬ 
ditions of engineers: that this interest entitles them 
to a voice in the selection of the representatives who 
shall negotiate, make and maintain with the Railway 
management the contract controlling those rates of 
pay. rules and working conditions. 

The lower Court has concluded, as a matter of law, 
that only engineers engaged in actual service as engi- 


6. The Court below lield, in Conclusions of Law Nos. 2, 
3, 4, 5, 8. 9 and 10, that the Railway Lalx)r Act does not 
give to demoted and furloughed engineers the right to 
vote for representatives of the engineers. Appellants 
have assigned these conclusions as error in Assign¬ 
ments 4, 5, 6, 7, 8, and 22. 

7. The text of Paragraph Second follows: 

“Second. Consideration of disputes by representa¬ 
tives. All disputes between a carrier and its employees 
shall be considered, and, if possible, decided, with ail 
expedition, in conference between representatives des¬ 
ignated and authorized so to confer, respectively, by 
the carriers and by the employees thereof interested 
in the dispute.” 


i 
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neers are ‘‘employees interested in the dispute? (Con¬ 
clusion of Law Nos. 3 and 9); that they alon^ “have 
such an interest in the selection of representatives’' 
as to entitle tliein to vote (Conclusion of La}v Nos. 
4 and 10): that the Railway Labor Act dea|s only 
with present interests (Conclusion of Law Ho. 2); 
and that demoted and furloughed engineers hkve no 
such “interests*’ as to entitle them to a voice |in the 
selection of representatives (Conclusion of Law Nos. 
2. 3, 5, 9 and 10). Appellants submit thatj these 
conclusions are in error. ! 

As before stated, the rates of pay, rules and work¬ 
ing conditions of engineers of the appellee Railway 
are determined by the contract made by their Repre¬ 
sentatives with the Railwav management. ThiR con- 

V W I 

tract can be given any period of life the parties Iwish. 
The current contract has been in force for morel than 

I 

five years (R. 144; Pis. Ex. 1). The preceding con¬ 
tract lasted without important change for almosi| four 
years (R. 280). j 

During the life of the existing contract, all! but 
three of these demoted and furloughed engineers were 
from time to time called to service as engineer^, re¬ 
ceiving the rates of pay determined upon in that con¬ 
tract (R. 174). Appellant Jeff B. Hunt, who wa$ not 
permitted to vote in appellee Mackay’s January, R932 
poll (R. 189) worked as an engineer every m^nth 
except August during 1931 (R. 188). In 19321 he 
was called to active service 15 or 16 times (R. 188). 
During the 3 ’ear preceding the beginning of this kuit 
(1931) engineers not permitted to vote in the Jan¬ 
uary 1932 poll earned 811,291.42 as engineers (IPls. 
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Ex. 6, R. 174); and 63 of the 72 engineers on the 
engineers' seniority lists were required to serve in 
that year (R. 185, 267), although it was one of ex¬ 
treme traffic depression. The interest of these men 
in the rates of pay they were to receive every time 
they were called back to work was far from insub¬ 
stantial or remote. Their interest in the rates of pa}’ 
determined upon in any new contract, which may 
reasonably he expected to have at least an equal life, 
and under which they will have to serve in increasing 
numbers as business continues to rise, is material and 
present. New’ rates determined in a contract made 
hereafter have an equal application to these men even 
though that application, in some instances, may be 
temporarily deferred. 

Even more vital to a demoted or furloughed engi¬ 
neer than to one in service are the rules governing 
the promotion and demotion of engineers and the 
interlocking rules of seniority and maximum and 
minimum mileage. To Mr. Smith, the top man on 
the seniority list (Pis. Ex. 4A-S) w’ho can never be 
reduced to firing so long as the road continues to 
operate, the rules governing promotion and demotion 
can have ffio personal importance. To the junior 
man. seniority is the ladder by w’hich he climbs to 
better runs and greater reward for his labors; the 
rules governing lay-off and return to service deter¬ 
mine whether he w’ill get no, 10, or 250 days a year 
as an engineer. The maximum and minimum mile¬ 
age rules and the length of time betw’een checking 
periods measure the proportion of the engineer serv¬ 
ice he W’ill secure as compared to his seniors. 


I 

The demoted or furloughed man has no I vested 
rights in his seniority, only contract rights (R. 213). 
Shaup V. Grand International Brotherhood oj Loco¬ 
motive Engineers, 223 Ala. 202, 135 So. 327. pepre- 
sentatives contracting for the engineers could deprive 
him of his present seniority, ending his engineer’s 
career: could make checking periods 180 day^ apart 
instead of 10, 15 or 30 days as under the present con¬ 
tract (Pis. Ex. 1, Art. 25 (e) 12), thus depriviiig him 
of calls to service. They could raise the maximum 
mileage limits to the point where he would inever, 
except in emergencies or unusual prosperity, be 
called to service. Against such injuries he would 
have no redress. How can it be said that his inter¬ 
ests are niereh^ potential future interests, whep they 
vitally affect his present status as an engineer even 
more deeply than that of older men? | 

The rules made by the representatives of theiengi- 
neers for the discipline and discharge of engijneers 
are of equal importance to all engineers w’hetlier in 
actual service, demoted to firing, or furloughed. A 
furloughed engineer, for instance, was discharged by 
appellee Raihvay for refusing to respond to call while 
jiirloughed (R. 175). j 

For what causes shall a man on the senioritvi lists 

%/ I 

of engineers be dischargeable? What manner of 
hearing shall an accused engineer have? Whatjpro- 
cedure shall be followed? Shall he have counsel?; To 
what extent, if any, shall his selection of counsp be 
limited? These questions are answered for the de¬ 
moted and furloughed engineer, just as much as they 
are for the engineer in a cab at the moment, by^; the 


i 

i 


1 

1 
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collective bargaining of his representatives embodied 
in the contracts they make for him. Those repre¬ 
sentatives can help his interests materially: they can 
hurt them grievously. 

Engineers' grievances are handled in accordance 
with the contract rules (Pis. Ex. 1, Article 32 (b)). 
What shall these rules be? The demoted and fur¬ 
loughed eilgineer is equally interested with the men 
operating engines in settling them, in developing a 
fair equitable procedure. Suppose that an engineer 
junior in seniorit}^ to appellant Hunt now demoted 
lias been called back to service before Hunt. What 
are Plunt's rights? Shall he be entitled to a hearing? 
May he have a representative to handle his griev¬ 
ance? In the contractual rules for answering these 
questions demoted Engineer Hunt has an immediate, 
ever-present interest. They help fix the considera¬ 
tions which hold him to liis job. 

The rules made by representatives of engineers 
govern the activities of the demoted engineers even 

when thev seek work in another classification. For 

% 

example. Art. 26 (g) (8) (Appendix '‘A," p. 71) pre¬ 
vents a demoted engineer from serving as a fireman 


if any engineer his junior is serving as an engineer. 

Demotecl and furloughed engineers have interests 
in prcvscnti also in those aspects of the engineers* 
contract dealing with “hired*' engineers, leaves of 
absence, calls for service and assignments for work 
(Pis. Ex. 1: Art. 24, Art. 25, Art. 26 (g) 9; Art. 27). 
They have also interests in prcesenti in rates of pay 
and rules covering their duties while running engines, 
in the sense that those rates of pay and rules may 
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and will be determined by the representatives of the 
engineers selected now, and incorporated intp a con¬ 
tract with a life covering the period withih which 
they normally should return to engineering jservice. 
That contract will be the measure of all the^r rights 
and obligations as engineers, and will be enforceable 
against them in the courts. George T. Ross Lodge v. 
Brotherhood of Railway Trainmen, 254 N. W. 590, 
593 (Sup. Ct. Minn., April, 1934). 

I 

The vital interest of demoted and furloughed men 
in the representation of the class from whidh they 
are demoted or furloughed has been universally rec¬ 
ognized. This is because of the substantial interests 
the demoted and furloughed men possess. | 

Appellee Railway in 1924 entered into a ccjntract 
with a representative selected by voting in which de¬ 
moted and furloughed engineers freely participated 
(R. 280). In the past four years four other riilway 
managements have insisted that furloughed fij'emen 
are part of the firemen’s electorate (R. 202, j 203). 
One of these four railways was that of the Jacjkson- 
ville Terminal Company, of which the Southern Sys¬ 
tem (parent of the appellee Railway) has an 'pqual 
ownersliip with three other railroads (R. 205).i Ap¬ 
pellants offered to prove (but the evidence wds ex¬ 
cluded by the Court (R. 190, 191, 192, 193, 194| 195, 
19(). See Assignments of Error 36 J-T)) that the j^rac- 
tice of voting demoted and furloughed men in the 
selection of employee representatives was a universal 
one in railroad service, and had been endorsed! and 
put into effect by the Railroad Labor Board, created 
under the Transportation Act of 1920, to estal()lish 
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standards of working conditions which are just and 
reasonable (Act of Feb. 28, 1920, 41 Stat. 470, 45 U. 
S. C. A. Sec. 139 (d)), and which was in existence 
until 1926. 

The bearing of this demonstration of substantial 
and material interests on the part of demoted and 
furloughed engineers in the selection of the repre¬ 
sentatives of their craft and the recognition of the 
interests of such men by the railway practice, should 
be clear. The Railway Labor Act has merely incor¬ 
porated an existing and generally recognized prin¬ 
ciple in the statutory law. The Congress has speci¬ 
fied no degree of interest which an employee must 
possess but, even if the Congress had done so, it is 
difficult to believe a degree of interest would be re¬ 
quired which would fail to accept the substantial and 
material iriterests of demoted and furloughed engi¬ 
neers in questions so vitally affecting their economic 
welfare. 

The importance of this is that if employees with 
such substantial and material interests are not to 
have a voice in selecting their representatives, the 
Congress will be defeated in its recognized purpose 
to give, through the Railway Labor Act, all em¬ 
ployees the right to bargain collectively with their 
employers, and to afford the public surcease from the 
effects of railway labor troubles. Such an interpreta¬ 
tion, as given by the Court below, means that a num¬ 
ber of employees will be worse off than before pas¬ 
sage of the Rail wav Labor Act. Thev cannot make 
their contracts individually because the Railway 
Labor Act requires collective action. Nor can they 
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bargain collectively, because that bargaining is done 
by representatives in whose selection they \yill have 
had no choice. Stripped of the right to be repre¬ 
sented by persons of their own choosing, th^y are at 
once relegated to a status from which they j were to 
be saved by the statute. As a consequence, the pub¬ 
lic welfare is again subjected to the consequences of 
the resulting dissatisfactions and labor unrest. 

As though in avoidance of the demonstratiojn of the 
interests of the demoted and furloughed engineers in 
the rates of pay, rules and working condition^ of en¬ 
gineers, the Court below has said that such m^n have 
representation through their rights as firemen, and 
that Congress did not intend that an employee! should 
vote at the same time both for representative^ of the 
firemen and engineers.*^ It is submitted that such 
an intention is not to be derived from the w'or^ing of 
the Act. Neither is that intention consistent with 
the evident purpose of the Act. j 

The kevstone of the Railway Labor Act is bollec- 
tive bargaining by representatives of every employee 
having any interest at stake. While a furloughed 
and demoted engineer who has firemen’s seniorijty has 
interests as a fireman, he also has different, distinct 
interests as an engineer. Representatives of thq fire¬ 
men, as such, cannot represent the interest of tljie en¬ 
gineers, because (1) they have authority to repijesent 
only firemen’s interests: (2) the firemen’s represlenta- 
tives are not selected by all the engineers; (3'|) the 
_ i 

i 

8. Memorandum Opinion (R. 105); Conclusion of Law 2, 
R. 116); the error is assigned in Assignment of Error 
4 (R. 119, 120). ! 


1 
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firemen's representatives do not participate in dis¬ 
putes between the engineers and the Railway not in¬ 
volving the firemen. 

Analogous situations where double voting is neces¬ 
sary for the protection of two sets of interests are 
common. Employees of a corporation who are also 
stockholders are not deprived of the right to select 
representatives to handle their employee interests on 
the ground that by virtue of their stockholdings they 
are represented b}^ the Board of Directors. A man 
is not to be denied freedom of selection of his counsel 
in one dispute on the ground that he has selected 
other counsel in another dispute involving the man’s 
affairs. 

The Court has said that the interests of firemen 
and engineers may conflict (Conclusion of Law No. 2, 
R. IIG). Even if this were true, what of it? Our 
polifical philosophy does not deprive a person of a 
voice in the selection of the law officer of his state 
merely because he also participates in the selection 
of the law officer of his municipality when litigation 
may be in prospect between state and municipality. 
It is whollv inconsistent to sav that an engineer serv- 
ing as fireman today may equitabl}’ be cut off from 
an equal voice in the affairs of the engineers in whose 
community he is also a participant, merely because 
the interests of the two communities mav conflict. 

V 

As a matter of fact, what may appear to be a con¬ 
flict betwe^en firemen and engineers is only the com¬ 
petition between the engineers themselves for the 
better jobs. Such competition can be discerned, for 
example, in the rules for adding engineers to the 
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working lists when the engineers in service|are run¬ 
ning a certain mileage (Pis. Ex. 1, Art. 2^ (e) 4 , 
quoted herein on page 65). A low maximdni mile¬ 
age allowable to each engineer means more of the 
engineers at work; a high maximum meanis longer 
hours and consequently more pay for the senior engi¬ 
neers. The senior men naturally favor a contract 


which gives them more pay; the junior men want a 
contract which gives them more work. Tl^e Rail¬ 
way Labor Act, purposing to give each empl'pyee an 
equal voice in selecting the representatives to make 
his collective contract for him, never intended a con- 

i 

struction which would deprive him of thaj; voice. 
This, however, is the effect of the construction the 
Court below has given. Under that constructlion the 
senior engineers have been given a weapon Whereby 
they could avoid sharing the work, in these days of 
depression, with the younger men and eijitrench 
themselves for the future by hampering the pf'ogress 
the waiting engineers can make toward securing a 
participation in the work that may become available. 
Tliis is far from the intended result of a law dpsigi^ed 
to give all laboring men an equal voice. 1 


It cannot be too strongly urged that to deprive 
tliese demoted and furloughed engineers of a \|ote as 
engineers defeats the two essential purposes bf the 
Railway Labor Act,^ namely, assuring them thb right 
of collective bargaining in a group in which the;^ have 
an interest and thus diminishing the labor unrbst, an 


9. See Texas & N. 0. R. Co. v. Brotlierhood of Ry. ^ S. S. 
Clerks, 281 U. S. 548, 569, 74 L. ed. 1034, 104t 
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objective in which all of us have an interest. It is 
clear that, with such purposes, the Congress did not 
intend to, and did not, deprive demoted and fur¬ 
loughed engineers of a voice in the selection of repre¬ 
sentatives of engineers. It did not intend to, nor did 
it prohibit men with double interests from selecting 
representatives to protect both those interests. Such 
a deprivation would be abhorrent to equity and good 
conscience; it would be in conflict with recognized 
railway practice; it would defeat the very purpose 
of the Congress. 

It is respectfully submitted, therefore, that the de¬ 
moted and furloughed engineers in appellee Railway 
have substantia] interests in the rates of pay, rules 
and working conditions of engineers; that these in¬ 
terests entitle them, under the Railway Labor Act, 
to a voice in the selection of the representatives of 
the engineers who shall negotiate, make and maintain 
contracts relating to those rates of pay, rules and 
working conditions. 


IV 

Appellee Railway Company and Appellee Mackay in Vio¬ 
lation of the Railway Labor Act, Have Exercised Inter¬ 
ference, Influence and Coercion over the Designation of 
Representatives by the Engineer Employees of Appellee 
Railway. 

The evidence shows that: 

(A) Appellees Mackay and the Railway have re¬ 
fused: (1) to allow appellants Hunt and Cooey and 
the other demoted and furloughed engineers to vote 
for engineer representatives of their own choosing in 
the ballots taken by these appellees (R. 154, 162, 


35 


181); (2) to recognize as the representjatives of 
the engineers the representatives designated by a 
majority of all the engineer employees of the Railway 
in their petition of October 24, 1930 (R. |l80, 184, 
230); (3) to recognize the representatives designated 
by a majority of all the engineer employe|es of the 
Railway in their petition of July 15, 1932 |r. 246). 

(B) These appellees have notified appejllants of 

their intention to recognize the representajtives se¬ 
lected in the January 1932 ballot by the vote bf 21/72, 
(R. 173 and 240) or 30% of the engineers on ^he Rail¬ 
way's engineers’ seniority lists (R. 246). '| 

(C) These appellees: (1) conducted th'p secret 

polls of November, 1930 and January, 1932iwithout 
the participation therein of the engineers demoted 
or furloughed at that moment; (2) determined, over 
the protest of the representatives of the majority of 
engineers on the seniority lists of the Railway, who 
should be allowed to vote in said polls; (3) selected 
the date and place for the polls and the working lists 
which should constitute the electorate in saib polls; 
(4) counted and analyzed the ballots wfithput the 
participation in such acts of either the engineer em¬ 
ployees or their representatives; and (5) prohibited 
engineers on the senioritv lists, but demoted jor fur- 
loughed at the moment, from voting (R. 154,1/5,181, 
184, 185, 221, 223, 226, 229, 237-240, 252). | 

(D) Appellee Mackay, the agent of appelleb Geor¬ 
gia, Southern & Florida Railway,-^^ was, by hjs own 
admission, the one who ''ruled” that demoted and 
furloughed engineers should have no voice in the 
selection of representatives (R. 257), and has in- 
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sisted in following the same basis thenceforth. He 
announced his intention of taking a secret ballot as 
early as the June 12, 1930 conference, and in every 
conference thereafter (R. 153, 180, 182, 184, 185). 
He forced his will upon the representatives of the 
employees throughout. From the February 7, 1928 
conference to the final conference on February 23, 
1932, he ruled. All these actions have been taken 
with the knowledge and approval of the appellee 
Railwa\\^’^ (R. 250.) 

(E) Appellees knew that prior to May 1, 1930, 
when Mr. Smith's first petition precipitated the con¬ 
troversy, the question of whether demoted and fur¬ 
loughed engineers should vote had no practical im¬ 
portance, because a majority both of all the engineers 
on the seniority lists and of the engineers in actual 
service as engineers desired as their representatives 
the same Committee (R. 251. 252). Appellees were 
aware from May 1.1930, that a majority of engineers 
in active service might select representatives differ¬ 
ent from those selected by a majority of all the engi¬ 
neers. Appellees Mackay and the Railway knew, 
therefore, t.hat by designating the electorate they 
could, as a practical matter, designate which of two 
representatives should be selected. 

(F) The manner for selecting representatives by 


10. There is no dispute over Mr. Mackay’s agency. Coun¬ 
sel for appellee Railway stated (R. 250): 

‘T am perfectly willing to agree, for the record, that 
the entire management of the Georgia Southem and 
Florida Railway Company approved, and still approves 
what Mr. ^lackay has done in this matter, and that he 
has not been reversed on it one iota.'' 
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engineers had always, prior to the secret balilots con¬ 
ducted exclusively by appellees, been two! (1) by 
ballot within the labor association (R. 280j), or (2) 
by petition of employees directed to appellee iRailway 
(R. 145,150,153,177,180,181,198,204). Sdcretbal¬ 
lots by the Railway had precedent neither in ithe pro¬ 
visions and practices of the unincorporated llabor or¬ 
ganizations nor in the means of collectiv^ action 
theretofore employed by the engineers. Everi the ap¬ 
pellee Brotherhood saw no reason for them (R. 235). 

Appellants submit that these facts estabUsh that 
appellees Mackay and the Railway exercised inter¬ 
ference, influence and coercion over the designation 
of representatives by the engineer employee^ of the 
Railway in violation of the Railway Labor .^ct.-^-^ 
The terms ‘interference, influence or coerejion” as 
employed by Congress in the Railway Labot Act,-^- 
are to be read in the light of the purpose of tlie Rail¬ 
way Labor Act. That purpose, and the part in |:he ful¬ 
fillment thereof of freedom of choice of repr'psenta- 
tives, has been best expressed by the Suprem^ Court 

i 

11. The Court concluded to the contrary in Conclusfions of 
Law 1, 6, 7 and 11, (R. 116-118). Appellants assigned 
these conclusions as error (Assignments of Error 9, 
10, 10 »/ 2 , 11, 12, 13, 30 and 31 (R. 121, 122, 126)). 

12. Section T\yo, Paragraph Third of the Raihvay Labor 

Act follows: I 

“Third. Designation of representatives, iRepre¬ 
sentatives, for the purposes of this Act, shall be des¬ 
ignated by the i*espective parties in such mariner as 
m.ay be provided in their corporate organization or 
unincorporated association, or by other means iof col¬ 
lective action, without interference, influence, o^’ coer¬ 
cion exercised by either party over the self-organiza¬ 
tion or designation of representatives by the other.*’ 


I 
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of the United States in Texas & N. 0. R, Co. v. 
Brotherhood oj Rij. & S. S. Clerks, 281 U. S. 548, 569; 
74 L. ed. 1034, 1045: 

'Treedoin of choice in the selection of repre¬ 
sentatives on each side of the dispute is the 
essential foundation of the statutory scheme. 

K. 

All the proceedings looking to amicable ad¬ 
justment and to agreements for arbitration of 
disputes, the entire polic}’ of the Act, must de¬ 
pend 'for success on the uncoerced action of 
each part]/ through its own representatives to 
the end that agreements satisfactory to both 
may be reached, and the peace essential to the 
uninterrupted service of the instrumentalities 
of commerce may be maintained.” (Italics 
ours.) 

The extent to which the Congress went to secure 
that freedom of choice is demonstrated bv the fact 

V 

that its prohibitions embraced the exercise not only 
of undue influence but of any ‘‘influence.” If only 

V •' 

the former type were included in the proscription the 
word “influence” would have been qualified by 
“undue” or some such term. The absence of any 
qualification is a rather sure indication that the term 
‘‘influence” is to be given its broadest, most inclusive, 
meaning. Tlie conclusion must follow that the Con¬ 
gress has }h'ohibited a paternalistic, though well 
meant, influence over the selection of representatives 
just as completely as it prohibited a dishonest mali¬ 
cious dictatorship. 

This is demonstrated by the recent case of Myers 
y. Louisiana d* A. Ry. Co., 7 F. Supp. 97 (D. C. W. D. 
Louisiana. Feb. ‘28, 1934) and 7 F. Supp. 92 (Feb. 6, 
1934). There the officers of the defendant Railway 
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found the manners of the plaintiff so offensive that 
the officers refused to meet or confer with him as the 
representative of the Railway's conductors. The 
officers requested a meeting with the comn^ittee, as 
a body, of which the plaintiff was chairman,! in order 
that the officials might tell the committee ijnembers 
their objections to the plaintiff as chairmanj These 
officers frankly suggested that some other member of 

the conductors’ order be selected as chairmajn of the 

1 

committee. No evidence appears that defendant had 
any self-serving motive conflicting with any of the 
interests of its employees, or had any objective in 
view other than the ultimate welfare of the Railroad’s 
conductors. ! 

The Court indicated that the resentment \yith the 
plaintiff’s conduct was warranted but that, neverthe¬ 
less, the defendant was attempting to say whoj should 
not represent the conductors order and that |(at pp. 
101-2) 'Tf the defendant were permitted to oliject to 
the selection of the plaintiff, it could likewise as to 
any other chairman and by a process of elimination 
select one satisfactorv to itself. This is conti^arv to 
the letter of the Railway Labor Act, and the sii)irit of 
fair dealing between the order and the cajrrier.” 
Hence, defendant was enjoined from further acts of 
interference, coercion and influence. i 

j 

I 

1. Appellee Railway and Appellee Mackay Exercised 
“Interference” over the Selection of Representa¬ 
tives by the Railway’s Engineers. ! 

The Congress provided that the carrier shall not 
exercise ''interference.” "Interference” is the ^ct of 
entering into, or taking part in the concerns of others, 
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of intermeddling, or intervening. State v. Dojialdson 
(Sup. Ct) 32 N. J. L. 151; Vayi Buren County v. Mat¬ 
tox, 30 Ark. 566. 567: State v. Ei^tes (X. C.) 117 S. E. 
5S1; Conger v. Italian Vineyard Co., 1S6 Cal. 404, 199 
P. 503, 504: Gender v. London County Council 
(1915), 1 Ch. 1: State v. Meksicek, 225 Mo. 561, 125 
S. W. 507: People v. Eckersoji, 117 X. Y. Supp. 41S, 
133 App. Div. 220. It refers not to motive but to 
conduct. Industrial Ass'n v. U. S., 26S U. S. 64, 69 L. 
ed. S49. 

Appellee Mackay and appellee Railway have in¬ 
terfered and intermeddled by depriving ail the de¬ 
moted and furloughed engineers of their franchise. 

Mr. Mackay '‘ruled” in 19‘2S that demoted and 
furloughed'engineers should have no vote (R. 257). 
He ruled to this effect in 1930 and again in 1932, 
when he conducted his ballots (R. 154, 175, 181, 184, 
185, 237-240, 252). He disregarded the petition of 
51 out of 72 engineers in October. 1930 (R. 180, 181), 
and the petition of OO'^'r of the engineers in July. 
1932 (R. 185. ‘204, 246). He and the appellee Rail¬ 
way refused to recognize the representative a major¬ 
ity of these engineers selected (R. 180, 181, ‘246). On 
the contrary, they have insisted that the representa¬ 
tive in whose selection a large number of these em¬ 
ployees had no vote should be recognized, and have 
threatened to recognize that representative (R. ‘246). 

The appellee Mackay and appellee Railway, by 
such actions, have entered into the concern of the 
engineer employees and have intervened in the selec¬ 
tion of their representatives. When, as in the Clerks' 
case (281 U. S. 548, 74 L. ed. 1034) , the act of telling 
an employee how he must vote constituted interfer- 
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ence violative of the Railway Labor Act, nb further 
argument should be required to convince thajt the act 
of depriving employees of any vote whatsloever is 

violative of the statute. ! 

1 

1 

2. Appellee Mackay and Appellee Railway ! Have 
Exercised Acts of “Coercion” Aj^ainst the En¬ 
gineer Employees of the Railway. | 

The carrier has been prohibited by the (jongress 
from exercising “coercion.’^ Coercion likewise deals 
solelv with conduct, not motive. It is the acti of con- 
straining or restraining by force, especially by law or 
authority. Plant v. IFoods, 176 Mass. 492; $tate v. 
Darlington, 153 Ind. 1, 3; U. S. v. American^ Naval 
Stores Co., 172 Fed. 455, 462. It implies thel use of 
some impelling force against the will or desir^ of the 
person coerced. Radich v. Hutchins, 95 U. jS. 210, 
213, 24 L. ed. 409 ; Brumagin v. Tillinghast, jlS Cal. 
265,272 : State v. Daniels, 118 Minn. 155,162; \/itkin- 
son V. Dcnby, 7 II. t'c N. 934, 936, 158 Repriint 749 
(‘‘Where the one person can dictate, and th(^ other 
has no other alternates than to submit, it i^ coer¬ 
cion"). See Coppage v. Kansas, 87 Kan. 752, |125 P. 
8, in which the term ‘‘coerce’’ as used in a statute is 

i 

interpreted to mean an overriding of the will jof an¬ 
other irrespective of unlawful intent. | 

Mr. Mackay used the force of his authority over 
the demoted and furloughed engineers to keep! them 
from voting in his secret polls. He moreover threatens 
further to coerce these engineers to be bound bf con¬ 
tracts regarding their rates of pay, rules and working 
conditions negotiated by other than representatives 
of their own choice. I 


i 


i 
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3. Appellee Mackay and Appellee Railway Have 
Exercised “Influence*’ over the Selection by the 
En*jineer Employees of their Representatives. 


The exercise of ‘‘influence” by the carrier is pro- 
liibited by the Congress. “Influence” is defined as 
the act or process of producing an effect without ap¬ 
parent force or direct authority. Farr v. Thompson, 
1 Speers (S: C.) 93, 102; Cheney v. Unroe, 166 Ind. 
550, 554. See also Euclid Avenue Trust Corp. v. 
Hohs, *23 Oht. L. 377, 3S5: Webster's International 
Dictionary, Tlie term “influence” is different in 
meaning from “undue influence,” Emerson-Brant- 
ingham Impl, Co. v. Anderson, 58 Mont. 617; 
Matter of Van Ness, 78 Misc. 592, 599, 139 N. Y, 
S. 485. (See for a definition of undue influence 
Caughey v. Brindenbaugh, 208 Penn. 414, 421, 57 A. 
821, 824.) It does not, like the phrase “undue in¬ 
fluence” connote evil motives or dishonest intentions. 
Stutiville V. Wheeler, 187 Ky. 361, 219 S, W. 411: 
Burnet v. Smith, 93 ]Miss. 566, 571. 

Concerning the meaning of tlie word “influence/' 
the Supreme Court, in Texas & N. 0. Ry. Co. v. 
Clerks. ‘281 U. S. 548 (g 568, 74 L. ed. 1034,1045, said: 


“The use of the word is not to be taken as 
interdicting the normal relations and innocent 
communications which are a part of all friend¬ 
ly ihtercourse, albeit between employer and 
employee. ‘Influence' in this context plainly 
means pressure, the use of the authority or 
power of either party to induce action by the 
other in derogation of what the statute calls 
‘self-organization.' The phrase covers the 
abuse of relation or opportunity so as to cor- 
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rupt or override the will, and it is ho more 
difficult to appraise conduct of this sort in con¬ 
nection with the selection of represeintatives 
for the purpose of this act than in rel|ation to 
well-known applications of the law y^ith re¬ 
spect to fraud, duress and undue influence.” 

i 

j 

i 

In the facts of this case, we have a definite example 
of “producing an effect without apparent ^orce or 
authority,” but actuall}' by the use of pressijire and 
authority “in derogation of what the statute calls 
‘self-organization.’ ” Appellee Mackay, knowing 
the effect of his action, ruled that demoted apd fur¬ 
loughed engineers could not vote. He thus deprived 
them of representatives of their own chbosing, 
brought into power over their rates of pay, rules and 
working conditions persons in whose selection they 
had no part. This was certainly in derogation! of the 
“self-organization” of the engineers of the appellee 
Railway. By conducting polls of these engineers ac¬ 
tually in service on the dates he had selected, h|e pro¬ 
duced an effect, known to him in advance, without 
apparent force or authority. Such action constitutes 
influence within the meaning of the statute. ]I)isen- 
franchising over half the electorate would constitute 
influencing almost any election. | 

The results in this case are equally disastrous to 
the employees as were the results of employei* “in¬ 
fluence” in Texas & N, 0. Ry. Co, v. Clerks^ 2^1 U. 
S. 548, 74 L. ed. 1034. In both, the employees I were 
deprived by their employer of representation by per¬ 
sons selected by themselves in the manner provided 

in their unincorporated associations. Influence so 

1 

I 

1 
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resulting violates the statute. It is small solace to 
the demoted and furloughed engineers on appellee 
Railway that appellees' acts of influence were moti¬ 
vated bv no ill feelings or desire for gain for the car- 

V C-’ 

rier. Good intentions and honorable motive, the per¬ 
sistent attitude of appellee Mackay indicates, will 
not restore their rights. 

4. Appellee Mackay and Appellee Railway Have 
Exercised Interference, Influence and Coercion by 
Conducting Secret Ballots. 

In addition to their acts in other respects, appellee 
Mackay and appellee Railwaj’ interfered with, 
coerced and influenced representation selection by 
the conduct of the secret ballots of November, 1930 
and Januarv, 1932. 

Even if these appellees had not prohibited from 
voting in their secret ballots more than half of the 
emplovees entitled to vote, the legalitv of the con- 
duct of these appellees could not be supported. 

These ballots were conducted neither in the manner 
provided in the two unincorporated associations of 
the engineer employees, nor by use of other means 
of collective action commonly used by them on ap¬ 
pellee Railway (R. 145, 150. i53. 177, ISO, ISl, 204). 
Th.e ballots were conducted in a manner dictated 
solely l)y the Railway, and were taken over the pro¬ 
test (R. 1S0-1S4, 252), and without the participation 
of the representatives of a majority of the engineer 
employees (R. 154, 155, 229, 236, 238-240, 252). 

The Railway Labor Act (Section 2, Paragraph 
Third) plainly says that representatives shall be 


45 


r 1 

i 

i 

i 

i 

j 

designated by the employees ‘dn such manner las may 
be provided in their * * * unincorporated association, 
or by other means of collective action” and t^iat the 
employer can exercise no control over thei “self- 
organization or designation of representativ'cs” by 

the employees. ; 

1 

To set up a new procedure for the selection j)f rep¬ 
resentatives and to ignore the customary manjner of 
selecting representatives adopted by the empjloyees 
themselves, was to leave little opportunity fo^^ self¬ 
organization to the engineers. It was to intjerfere 
and intermeddle in their affairs to the extent o^ com- 

i 

pleteh" disrupting established processes. Such con¬ 
duct alone by appellee Railway and appellee Mackay 
violated the Railway Labor Act. j 

To crown such interference by brushing aside the 
representatives named in employees' petition:^ and 
by forcing upon the engineers the persons named in 
appellees* secret ballots was a coercive measure! tliat 
completely destroyed self-organization. Attempts by 
the employees to select their own representatives ‘dn 
such manner as may be provided in their unincorpo¬ 
rated association or by other means of collectiv^ ac¬ 
tion” chosen by themselves were thereby rendered 
nugatory and futile. Such action plainly violated 
the Railwav Labor Act. 1 

! 

5. Appellee ?flackay and Appellee Railway Haye 
No Valid Excuse for Their Acts of Interference, 
Influence and Coercion. i 

Such interference, influence and coercion cannoj: be 
excused on the ground that the appellee Railway had 
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no alternative. On the petitions presented by the 
engineers in October, 1930, there were only two men 
whose preferences were in doubt (R. ISl). Appellee 
Mackay could have requested the two Brotherhoods 
jointly to confer with these employees to ascertain 
their wishes. It certainly was not necessary for him 
to interfere in this small dispute and insist upon tak¬ 
ing his secret ballot of all the men he should rule 
were interested. 

At the January, 1932 conference, Mr. Mackay, with 
less inconvenience to himself and the Railway, could 
have insisted upon a settlement of the controversy 
through the United States Board of Mediation, or bv 
an arbitration, refusing to recognize any other repre¬ 
sentative than the existing one until the dispute be¬ 
tween tlie two Brotherhood organizations had been 
settled by some agency which could have no possible 
interest in the outcome. Instead, he chose to inter¬ 
fere in the dispute and dictated the terms of settle¬ 
ment. This course was the unlawful one and the 
present litigation is the outcome. 

In conclusion with respect to the acts of appellees 
]\Iackav and the Rail wav, it is submitted that, in vio- 
lation of the Railwav Labor Act, thev have interfered 

« V 

with, influenced and coerced the selection of repre¬ 
sentatives of the engineers of the Railwav. Tliis the 
appellees liave done by restraining engineers en¬ 
titled to vote from voting, bv refusing to recognize 
the representatives selected by a majority of the 
engineer employees, and by attempting to recognize 
persons selected as a result of the intermeddling of 
these appellees contrary to the expressed wishes of 
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a majority of the engineers. They threaten i\o coerce 
these engineers to be bound by contracts negotiated 
and maintained by persons in whose selection the 

i 

engineers had no part. These appellees havje inter¬ 
fered with, influenced and coerced the sele^ion of- 

1 

representatives by conducting secret polls dyer the 
protest and without the participation of many of the 
engineer employees of the Railway. These pops have 
been conducted contrary to the methods of selecting 
representatives chosen by the employees therpselves. 
These appellees have no valid excuse for their acts. 
Their past acts and their acts threatened for the fu¬ 
ture are in violation of the Railway Labor Acjt. 

i 

V I 

A Court of Equity Will Relieve Against a Deprivation of 
the Valuable Property Rights Here Involved ahd the 
Irreparable Injury Threatened to the Appellants.|ii 

i 

I 

1 

Deprivation of the right of an employee ^o the 
election of a representative of his own choosing ‘To 
confer with the employer with relation to contracts 
of service'^ is the deprivation of a property interest 
against which equity will relieve. The case of Texas 
(fc N. 0, Ry. Co. V. Association of Ry. & S. S. Clerks, 
2S1 U. S. 548, 74 L. ed. 1034 (1930), is directjly in 
point. The rights of the appellants in the case a|t bar 


13. The Court below in Conclusion of Law 12 stated (R* 
118): “There is no equity in the bill * Assign¬ 
ment of Error 14 (R. 122) challenges that conclusion. 
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are identical in character with those which were pro¬ 
tected by injunction in the “Clerks'" case. 

To deprive an employee of his right of collective 
action and of representation is irreparably to injure 
him. Texas and X. 0. Ry. Co. v. Clerks, 2S1 U. 8. 548. 
571. 74 L. ed. 1034, 1047, citing Coppage v. Kansas. 
230 U. 8. 14, 15, 59 L. ed. 446 ; Myers v. Louisiayia & 
.4. Ry. Co., 7 F. 8upp. 92, 97 (D. C. W. D. La., Feb. 0, 
1934): Kemp v. Division 2,^7. 255 Ill. 213, 219 
(1912): American Steel Foundries v. Trades Council, 
257 L’. 8. 184: Arthur v. Oakes, 03 Fed. 320: Iron 
Moiddej's Union v. Allis-Chalmers Co., 100 Fed. 45: 
Penn. R. Co. v. U. S. Labor Board, 261 U. 8. 72. 81. 
07 L. ed. 530, 541. Acts calculated in the ordinary 
course of events irreparably to injure another, or 
threatening irreparable injury to another if commit¬ 
ted without legal justification or excuse are enjoin- 
able in Equity. HifcJnnan Coal and Coke Co. v. 
Mitchell. 245 U. 8. 229, 250 (1917): Bitterman v. 
Louisville d' Nashville Ry. Co.. 207 I". 8. 205, 223 
(1907): Mogul Steamship Co. v. McGregor, 23 Q. 
B. D. 598 (1889). 

Primary appellees intended to deprive the demot¬ 
ed and furlough.ed engineers of a vote in the selec¬ 
tion of the representatives for the engineer employees 
and must'be presumed to have intended the logical 
consequences flowing from their acts. Allen v. V. S.. 
104 U. 8. 492, 41 L. ed. 528 (1890). 

There is no lawful justification for these injurious 
acts. Mihake of law. however honestly made, can¬ 
not serve‘as an excuse. As was said in Harriman v. 
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Northern Securities Co,, 197 U. S. 244, 298, 49 L. ed. 
739,764 (1905): i 

‘‘We regard the contention that coinplain- 
ants are exempt from the doctrine in pari 
delicto because the parties acted in go^d faith 
and without intention to violate the jlaw as 
without merit. With knowledge of tlije facts 
and of the statute, the parties turned | out to 
be mistaken in supposing that the ^tatute 

would not be held applicable to the fabts.’’ 

1 

1 

Neither can the lack of any intention to do 1 actual 
harm constitute an excuse. Equity courts have con¬ 
tinually granted relief against defendants who had 
no actual intention to harm plaintiffs, but whd, inad¬ 
vertently interfered with plaintiffs’ property ]j*ights. 
The leading case illustrative of such exercise pf the 
injunctive power is Millington v. Fox, 3 Myl. i& Cr. 
338, 352. In Myers v. Louisiana & A. Ry Co\, 7 F. 
Supp. 97 (D. C. W. D. La., Feb. 28, 1934), a pijohib- 
itory injunction was granted against the Railway re¬ 
straining it from influencing the choice of a geineral 
chairman by its employees, although there was altotal 
absence of any intention to harm the employees. 

It is apparent that the appellants have no reibedy 
at law. The primary appellants openly acknowledge 
their intention of continuing the unlawful intejrfer- 
ence. Even if legal remedies were adequate, appel¬ 
lants would be compelled to engage in an interinin- 
able series of law suits. j 

Equity, therefore, which relieves against irrepar¬ 
able injur\" (see Great Northern Railway Co. v. Local, 

283 Fed. 557 (1922)), which acts w’here the remediy at 

1 
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law is inadequate {Southern Railway v. Machinist 
Uniojiy 111 Fed. 49 (1912)), or where it is not as 
effectual or as practical as the equitable remedy 
{Lewis V. Cocks, 23 Wall. 460. 23 L. ed. 70 (1874); 
Gormley v. Clark, 134 U. S. 338,33 L. ed. 909 (1890); 
Wylie V. Coxc, 15 How. 415, 14 L. ed. 753 (1851)), 
which enjoins unlawful interferences with property 
rights whidi threaten to continue {Russel and Sorts v. 
StampersCoT Misc. (X. Y.) 96 (1887)) and where 
otherwise multiplicity of actions would result (J5arr 
V. Essex Trades Council (1894), 53 X'. J. Eq. 101, 126, 
30 A. 881)', will act to relieve appellants from the in¬ 
juries of the character described. There is equity • 
both in the bill and in the evidence adduced to sup¬ 
port it. 


VI 

The ‘‘Public Interest" Purpopse of the Railway Labor Act 
is defeated by the Decision of the Court Below. 

The rule adopted by the lower Court that only men 
in active service at a given moment may vote for 
representatives of that class of employees, does more 
than deprive the demoted and furloughed engineers 
on appellee Railway of their property rights in repre¬ 
sentation: It opens a Pandora casket of trouble, 
harmful to both the carriers and their employees and, 
through them, the public. 

This is true because the working lists of engineers 
on all railroads increase and decrease with traffic 
fluctuations. Where there is disagreement among 
the engineers over whom their representatives shall 
be, these fluctuating working lists will in many in- 
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stances create new majorities unwilling to accept as 
their representatives the representatives chpsen by 
the majority of a short time before. Appellant Hunt 
for instance was a voter in the poll of Not ember, 
1930, but was barred in the ballot of January, 1932 
(R. 189); he was in the first majority but without the 
vote of himself and other demoted or furloughed 
engineers the count was changed. If the traffic con¬ 
ditions of 1929 had maintained on appellee Rjiilway, 
working list fluctuations would cause two changes in 
representation a year (R. 221). The repeated cre¬ 
ations of such new majorities threaten continual 
agitations for a change in representation and con¬ 
stant jurisdictional disputes. j 

Charges and counter charges that votes arej taken 
at times when the working lists, because of traffic con¬ 
ditions at the moment, favor one party as agaifist the 
other are rather certain. Such claims and tfie re- 

I 

suiting agitations spell time-consuming conferences, 
numerous elections, efficiency-hampering propaganda 
efforts, and emplo3"ee friction. They are unhealthy 
and wasteful. The\^ patently promote labor uhrest, 
operate at cross-purposes with the peace-seekinjg ob¬ 
jective of the Railway Labor Act,-^-^ and jeopajrdize 
the interest the public has in peace and efficiency. 

This case demonstrates the unfortunate effects of 
fluctuations in majorities. Because reduction ifi the 
working lists between Ma\^ 1, 1930 and Janiiiary, 
1932, caused those desiring representation by th0 ap¬ 
pellee Brotherhood to become a majority, more than 


14. Hearings before House Committee on Interstate! and 
Foreign Commerce, 69th Congress, on H. R. 7180, 10. 


I 

I 
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a hundred letters had to be written, four formal con¬ 
ferences (not to mention the frequent intra-party 
conferences required) were held and the time and 
effort and expenses of many, many men consumed. 

As appellee iNIackay said in 1931 (Stip. Ex. 71, R. 
234), the appellee ‘‘carrier could not have this matter 
continually agitated." Neither can anv other carrier. 
Neither can the public, who must eventually pay the 
bill for such costly disputes. 

Such disputes will only infrequently arise if the 
seniority lists, rather than the working lists are used 
as the basis of the electorate. This is true because 
the number on those lists varies but slightly from 
year to year. On appellee Railway, that number has 
been practically constant since 1928 (R. 258). Since 
1928, the majority of engineers on that list have again 
and again selected the same representative (R. 145, 
180, 184, 185, 204, 246). 

Interpretations of the Railway Labor Act should 
yield a practical, workable instrument for accom¬ 
plishing the objectives of the Congress. White v. 
United States, 191 U. S. 545. 551, 552, 48 L. ed. 295, 
‘298 (1903): Osawa v. United States, 260 U. S. 178, 
194. 67 L. ed. 199. ‘207 (1922). A primary objective 
of that Act is industrial peace. Texas d' Ak O. Ry. 


Co. V. CleHcs, 281 V. S. 548, 569, 74 L. ed. 1034, 1045 


(1930). An interpretation which foments agitation 
rather than quiets it prevents fulfillment of that ob¬ 
jective. Such an interpretation has been made by the 
Court below in holding that demoted and furloughed 
engineers have no vote for representatives. Appel¬ 
lants urge this Court to make the Act serve its pur- 
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pose by ruling that demoted and furloughed i em- 
plo 3 ’ees are entitled to vote for their representatjives. 

v„ ; 

The Court Below Erred in Excluding Evidence Offered by 
Appellants. I 

I 

A. The Court Erred in Excluding Evidence of the 
Uniform Practice on Railways in the UnitOd 
States of Allowing Demoted and Furloughed 
Employees to Vote for Representatives of the 
Class from Which Demoted or Furloughed. j 

1 

Appellants offered evidence tending to prove t|iat 
a uniform practice of permitting furloughed and de¬ 
moted railway employees a voice in the selection! of 
representatives of the class from which furloughed 
now exists, and has existed continuall}^ since befc(re 
the enactment of the Railwav Labor Act, on the rail- 
wavs of tlie United States. ! 

The Court excluded the proffered testimony uppn 
tlie objection by appellees that it was immaterial, 
and tins action of the court has been assigned 

__ _ I 

error (Assignments of Error SGJ-T). j 

Appellants submit that the offered testimony whs 

material and necessarv to enable the court to arrive 

1 

at the true meaning of the statutory phrase ^^eml- 
ployees interested in the dispute."’ i 

It is unescapable that the Congress, when it enactj 
ed the Railway Labor Act, was aware of the machin-| 
ery which over a period of years had been painfullyl 
built up to handle labor disputes. It was realized! 
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that the industry had created a system of collectiye 
bargaining upon the basis of many practices and 
customs which operated successfully so long as the 
practices and customs were obseryed. The Con¬ 
gress sought to giye these practices the force of 
law. To ward against disturbance, the statute 
(Sec. 1. Paragraph Fifth) proyided, in defining 
‘‘employees," that '‘no occupational classification 
made by order of the Interstate Commerce Com¬ 
mission shall be construed to define the crafts 
according to which railway empkwees may be organ¬ 
ized by their yoluntary action" (45 U. S. Code, Sec. 
151 (5)). Again the statute proyided that "repre- 
sentatiyes shall be designated * in such manner as 
may be proyided in their corporate organization or 
unincorporated association * *," and thereby express¬ 
ly recognized the operation of existing practices of 
selection of representatiyes. 

The Congress did not, therefore, enact the phrase 
“employees interested in the dispute" in a yacuum, 
but recognized the general ]:)reyalence of these prac¬ 
tices. As a consequence, the practice of the railways 
of the United States in recognizing that demoted and 
furlouglied emidoyees were sufhciently interested in 
the disputes of the class, from which they haye been 
demoted and furloughed, to yote for representatiyes 
of that class, has immediate and important relation 
to the issue in this case. 

What better guide could the Court haye as to the 
purpose of the statute than the practice on the rail¬ 
ways of the United States and the decisions of the 
United States Railroad Labor Board which was ere- 
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ated to ''establish standards of working conditions'' 
(45 U. S. C. 139 (d))? How could the Couirt cor¬ 
rectly decide a question affecting a million i^ailway 
employees, hundreds of railroads, and a dozen railway 
labor organizations without reference to the W|ays of 
that industry at the time the controlling statute was 
enacted? 1 

It is well recognized that in construing a stiptute, 
the conditions obtaining at the time the statute was 
enacted, the applicable customs and usages then ex¬ 
isting, and the contemporaneous construction bf the 
statute made by practical persons in the indust!,ry to 
be regulated by the statute, are all material and; per¬ 
tinent. Washiiigton Terminal Co. v. District o| Co¬ 
lumbia, 3G App. D. C. ISG, 190 (1911); Texas Ry\. Co. 
V. Interstate Commerce Commission, 1G2 U. S.!l97, 
40 L. ed. 940 (189G); U. S. v. Wooten, 40 F. (2d)| 882 
(C. C. A. 10th, 1930). I 

Thus in Church of the Holy Trinity v. Unfted 
States, 143 U. S. 457, 3G L. ed. 22G (1892), thelSu- 
preme Court reached its decision as to the true mean¬ 
ing of an Act of Congress, prohibiting the prepay¬ 
ment of transportation of aliens into the Uniited 
States under an agreement to labor upon arrival, ffp- 

on consideration of the conditions existing at ihe 

1 

time the Act was passed. This consideration even 
led tlie court to disregard the letter of the statute and 
to hold the Act inapplicable in the case of an alijen 
minister of the gospel. 1 

In North American Creamery Co. v. Willcuts, ^8 
F. f2d) 483 (D. C. 3rd, Minn., 1930), the Court ad¬ 
mitted evidence of the custom of giving a certain 

I 

I 

i 

I 

1 


1 
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meaning to the word "stayed*’ in interpreting a stat¬ 
ute employing that term. 

In People V. Borda, 105 Cal. G36 (1895), evidence 
of a custom among stockmen as to the meaning of 
the word “corrar* was held admissible to show what 
the Legislature intended by the word in a penal stat¬ 
ute. 


In Frazier v. Warfield, 13 Md. 279 (1859), the cus¬ 
tom of weighing one out of GO bushels of wheat to 
determine the weight of the wheat was admissible to 
show the true meaning of a statute requiring inspec¬ 
tors ‘‘to weigh all wheat that shall be inspected by 
them." 


See also Hirnrod Coal Co. v. Stevens, 104 Ill. App. 
G39: Dow v. United States, 22G Fed. 145, 140 C. C. A. 
549 (C. C. A. 4th, 1915); Love v. Hinckley, Abb. 
Adm. 430. 

The evidence offered was material, and the court 
erred in refusing its admission. This error was preju¬ 
dicial to the appellants. 

The ])i*ejudicial nature of the error is apparent 
from the decision of the Court. If the Court had 
considered the evidence that from 191G to the pres¬ 
ent all railroads having such representation disputes, 

t _ 

all labot organizations, and the Railroad Labor 
B(nn*d., whose function it was to establish uniform 
practices', had agreed that the furloughed and demot¬ 
ed employee could vote for representation in the 
class froin which furloughed, it hardlv could have ar- 
rived at the conclusion that the Railway Labor Act 
did not give this right to demoted and furloughed 
engineers. 


1 

i 


I 

I 

1 


The error of the Court in excluding the proffered 
evidence requires a reversal of the decision by this 

Court. 1 

i 

i 

B. The Court Erred in Excluding Evidence of the 
Policy of Appellee Brotherhood. 

i 

The lower Court refused to admit evidence iof the 
policy of the appellee Brotherhood, and of applica¬ 
tions of that policy, to deprive non-members pf the 
Brotherhood of their seniority rights, and to Secure 
whenever it has the representation of the employees, 
preference in seniority for its members over; non- 
members.^-^' The Court refused to allow testimohy of 
the value to an engineer of his seniority rights--^-^ 

i 

The objective of the excluded evidence was to fehow 
that the engineers in whose behalf appellants brolught 
this suit would be damaged to a greater extent if no 
injunction were granted than the appellees would be 
damaged by a grant of the injunction prayed j for. 
It was offered to meet the contention of appellees, 
raised below, that appellants had not satisfied alll the 
requirements of Sec. 7 of the Anti-Injunction ',Act 
(Act of March 23, 1932, c. 90 §7, 47 Stat. 71, 29 IJ. S. 

C. A. 107). i 

1 

Since appellees objected to the introduction of the 
proffered testimony on this point on the ground! of 
immateriality, it is assumed that no contention \^ill 
be raised by them before this Court that such ejvi- 


15. Appellants have assigned these exclusions as enfor 
(Assignments of Error 36 C-G, I, S, and W, R. 1^8- 
130, 133). i 


1 
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dence was essential to appellants’ case. Appellants 
therefore do not at this time insist upon the error, 
but reserve their rights to argue the error should the 
Anti-Injunction Act be raised as an issue of law. 

C. The Court Erred in Excluding Testimony that 
the Southern Railway Treats Furlouj>hed Eng:i- 
neers as Employees. 

Appellants have assigned as error (Assignment 3G 
G. R. 129) the exclusion by the Court of testimony 
tending to' prove that the Southern Railway, of which 
appellee Railway is a subsidiary, treats furloughed 
employees as if they are full time working employees, 
disciplines them and discharges them from the ser¬ 
vice. The evidence was excluded by the court on 
the ground of immateriality. 

It was admitted by Mr. Mackay (R. 249) that “it 
is the intention and effort of the Southern Railway 
managenient to make the enforcement of the Com¬ 
pany rules uniform on all divisions of the Road." 

In view of this admission, evidence of the treat¬ 
ment of furloughed employees as “employees" by the 
Southern Railway, a part of which system is the ap¬ 
pellee Railway, has important relation to the ques¬ 
tion of whether furloughed engineers are empkn’ees 
of the carrier. 

This error was prejudicial. The Court (Finding 8, 
R. 109) considered furloughed engineers as “former 
employebs." Its final decision was, in part at least, 
premised upon this incorrect assumption of fact. 
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1 

CONCLUSION i 

j 

It is submitted that reversal of the decision!of the 
Lower Court is required because: that Court, erred 
in its conclusions of fact and law as shown frcjm the 
evidence read in the light of the Railway Labpr Act 
and the other applicable principles of law;j that 
Court's interpretation of the Railway Labor Act de¬ 
feats the purposes of that Act; that Court comniitted 
prejudicial error in excluding material evidence of¬ 
fered by appellants. i 

The prayers of the bill should be granted because 
the complainants' interests have been, and continue 
to be, irreparably injured by the acts of appellees 
Mackay and Railway; such acts are those Wjhich 

Equity enjoins. | 

1 

Respectfully submitted, j 

1 

George M. Morris, | 

Paul F. Hannah, ! 

1 

Attorneys for Appellant^, 

\ 

American Security Bldgj., 

Washington, D. C. ! 

1 

Of Counsel, \ 

\ 

Morris, KixMiller, & Baar, j 

Washington, D. C. | 


i 
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APPENDIX A i 

i 

1 

j 

There are given below the headings and sub-shead¬ 
ings of the "Schedule of Wages and Rules and |legu- 
lations for Engineers, Firemen, Hostlers and Oijitside 
Hostler Helpers (Pis. Ex. I), entered into between 
Appellee H. W. Miller, as Vice-President of Appellee 
Railway, and R. J. Tillery, as general chairman of 
the Engineers' Committee and the Firemen’s Com¬ 
mittee on June 24, 1929.'’ Those sections whicl|, the 
record shows, have been deemed pertinent by either 
appellants or appellees, are set forth in full textl 
(Title Page) | 


GEORGIA SOUTHERN & FLORIDA 
RAILWAY COMPANY 


SCHEDULE OF WAGES 
and 

RULES AND REGULATIONS 

for 

Engineers, Firemen, Hostlers and 
Outside Hostler Helpers 


Elfective Date 
Engineers, June 24, 1929. 
Firemen, Hostlers and Outside Hostler 
Helpers, June 16, 1927. 


PASSENGER SERVICE 


Article 1 

(a) Rates of Pay 

(b) Guarantees 


i 
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ARTICLE 2—BASIC DAY 
ARTICLE 3—OVERTIME 

(a) Runs of 80 miles or less 

(b) Runs over 80 miles 

(c) Basis for overtime 

FREIGHT SERVICE 
ARTICLE 4—RATES OF PAY 

j 

(a) Throug:h Freight and mixed service 

(b) Load freight service 

(c) Wrecking, work or construction service 

GUARANTEES 

(d) Local freight service 

(e) Work train service 
ARTICLE, 5—BASIC DAY 

ARTICLE 6—BEGINNING AND ENDING OF DAY 
ARTICLE J—OVERTIME 

ARTICLE 8—SHORT TRIPS AND TURNAROUNDS 
ARTICLE 9—HELD AWAY FROM HOME TERMINAL 
, INTERPRETATION 

ARTICLE 10—TWO OR MORE CLASSES OF ROAD 

SERVICE 

ARTICLE 11—DETOURING AND COMPUTING MILE¬ 
AGE 

(a) Detouring 

(b) Mileage Basis 
ARTICLE 12—DEADHEADING 

ARTICLE 13—ATTENDING COURT AND INVESTIGA¬ 
TIONS 

ARTICLE 14—LIGHT ENGINES, PILOTING AND OTH¬ 
ER ENGINE MOVEMENTS 

(a) Light engines 

(b) Engines towed under steam 

(c) Piloting 

(d) Messenger service 
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(e) Relief service 

(f) Backing engines I 

ARTICLE 15—SWITCHING 1 

I 

Through Freight Crews Switching on Line of jRoad 
ARTICLE 16—DOUBLING HILLS AND RUNNING FOR 

WATER i 

Freight Service | 

ARTICLE 18—CLASSIFICATION OF TRAINS j 
ARTICLE 19—ENGINE EQUIPMENT j 

(a) Water coolers and ice 

(b) Curtains, etc. j 

(c) Sprinkling hose j 

ARTICLE 20—WORK IN CONNECTION WITH j 

ENGINES 

(a) Work on engines i 

(b) Inspecting and caring for engines j 

(c) Cleaning engines i 

I 

(d) Cleaning iires and coaling engines | 

(e) Rod cups and lubricators 1 

ARTICLE 21—RELEASE BETWEEN TERMINAL^ 
ARTICLE 22—TERMINAL DELAY i 

(a) Initial temiinal delay ! 

(Passenger Service) 1 

(b) Final terminal delay 1 

ARTICLE 23—REST AND HOURS OF SERVICE iIaW 

(a) Method of pay under hours of service laws i 

(b) Rest I 

I 

ARTICLE 24—CALLING CREWS 

1 

(a) Register and calling time j 

All engineers and firemen will be called one hour and tlpirty 
minutes before leaving time of their train. The caller|will 
have a book in which the engineers and firemen must register 
their names and time called. Callers will be kept at all term¬ 
inals and relay points. Engineers and firemen will be called 
in a radius of one mile of starting point of their trains, j 

(b) Called and not used 

When engineers and firemen are called and not used, they 
will be paid a minimum of four hours overtime at service ind 
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engine class pro rata rate for which called and stand first out 
in the class of service assigned to, but if not released within 
six hours from the time they are called, they will be paid for 
100 miles in the class of service and engine for which called 
and stand last out. 

(c) Not called in turn 

(1) When an endneer. fireman, hostler or outside hostler 
helper in extra service standing first out is not called in his 
turn through no fault of his own. he will be paid for fifty (50) 
miles, or four (4) hours, at pro rata rate, at the rate of pay 
he would have made and stand first out. If not called for 
service within the limit of eight (S) hours, an additional 
fifty (50) miles or four (4) hours, at pro rata rate, will be 
allowed and he will stand last out; provided that under this 
rule not more than one run-around may be claimed in any 
twenty-four (24) hour period by the same man. 

(2) Engineers, firemen, hostlers and outside hostler helpers 
in regularly assigned service or turns in pool freight service, 
not called in order, will be paid amount they would have 
earned on the day or trip for which they stood, less any 
amount which they earned. 

(3) In all cases time tickets, supported by proper evidence, 
shall be filed with Superintendent. 


ARTICLE 2r>—ASSIGNMENTS 


(a) Extra passcr.iter list 

On divisions where passenger business will justify, there 
shall be an extra pa.'^.senger list assigned. Such engineers and 
firemen will run first in. first out in passenger service, except 
that an engineer or firemen catching a regular run will hold 
such run until the regular engineer or fireman returns to work, 
e.xcept that he may claim another vacancy in passenger scrnce. 
Engineers and firemen assigned to extra passenger service will 
hold rights over all other engineers and firemen in such 
service. 


(b) Extra hostler boards 

(c) Assignment of crews 

(d) Work trains 

(e) Redaction of working lists 

(1) When, from any cause, it becomes necessary to reduce 
the number of engineers on the engineers' working lists on 
any seniority district, those taken off may, if they so elect. 
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1 

displace any fireman their junior on that seniority district 
under the following conditions: 1 

(2) When reductions are made, they shall be i'fi reverse 

order of seniority, except as provided in paragraph Article 
26 (g), when in effect. No reductions will be mad^ so long 
as those in extra passenger service are averaging th^ equiva¬ 
lent of 4,000 miles per month; in pooled, chain ganjg or any 
other unassigned service paying freight rates are siveraging 
the equivalent of 3.200 miles per month; on the ro^d extra 
list are averaging the equivalent of 2,400 miles perj month; 
on the yard extra list arc averaging the equivalent of 125 days 
per month. i 

(3) When hired engineers or firemen are laid off on jaccount 

of reduction in service, they will retain all seniority! rights; 
provided, they return to actual service within thirty (3|0) days 
from the date their services are required. i 

(4) Engineers or firemen taken off under this rule ^hall be 

returned to service as engineers or firemen in the order of 
their seniority and in their respective class of service, is soon 
as it can be shown that men in extra passenger servici aver¬ 
age the equivalent of 4.800 miles per month; in pooled!, chain 
gang or any other unassigned service paying freight rates 
average the equivalent of 3.500 miles i)er month; iii road 
extra service average the equivalent of 3,100 miles per njionth; 
in yard extra service average the equivalent of thirty (30) 
days per month. I 

(5) In returning engineers and firemen to service junder 

paragraph 4 , sufficient number of men will be added t|o the 
working list to keep the mileage between the maximum Stipu¬ 
lated in paragraph 4 and the minimum stipulated in jpara- 
graph 2. If an additional assignment would reduce the myeage 
below the minimum stipulated in paragraph 2 for the jsame 
class of service, regulation will be made by requiring jeach 
man in the class of service affected to lay off when he| has 
earned the equivalent of the ma.ximum mileage stipulated in 
paragraph 4. ! 

NOTE:—Under the provisions of this paragraph, it is! un¬ 
derstood that if at a checking period it is found that the i^ile- 
age in a pool averages the equivalent of 3,500 miles per mbnth 
and a man could not be added to the pool without redupng 
the average mileage below 3.200 miles per month, regulation 
will be effected in the following checking period by taking 
the individual man off when he has made the equivalent) of 
3,500 miles per month; with the understanding that a 4ian 
will be permitted to make an additional trip provided fhe 





66 


preceding trip did not bring him up to the equivalent of 3.500 
miles per month and with the further understanding that the 
mileage of the last trip would not make his total mileage for 
the month in excess of 3.S00 miles. 

(6) After all engineers or firemen have been returned to 
service, the following regulations will apply with respect to 
further additions to the working lists: 

(7) In the regulation of extra passenger service, sufficient 
number of men will be assigned to keep the mileage or equiva¬ 
lent thereof within the limitations of 4.000 and 4,S00 miles 
per month: in pooled, chain gang or any other unassigned 
service paying freight rates. 3.500 and 5.S00 miles per month; 
in road extra service. 3 100 and 3.S00 miles per month: in 
yard extra service. 30 and 34 days per month. 

(S) When the mileage of men in either of the classes of 
service specified in paragraph 7 averages in excess of the maxi¬ 
mum stipulated therein, and an additional assignment would 
reduce the mileage below 4.000 miles per month in extra 
passenger service: 3.500 miles per month in pooled, chain 
gang or any other unassigned service paying freight rates: 
3.100 miles per month in road extra service: or 30 days per 
month in yard extra service, regulation will be made by re¬ 
quiring each man in the class of service affected to lay off 
when he has earned the equivalent of the maximum mileage 
stipulated in paragraph 7. 

NOTE:—Under the provisions of paragraph 7. it is under- 
stoo'd that if at a checking period, it is found that the mileage 
in extra passenger service averages in excess of the equivalent 
of 4.S00 miles per month: in pooled, chain gang or any other 
unassigned service paying freight rates averages in excess of 
the equivalent of 3.S00 miles per month: in road extra service 
averages in excess of the equivalent of 3.S00 miles per month: 
in yard extra service averages in excess of the equivalent of 
34 days per month, and if regulations cannot be made by 
assigning men without reducing the average below the mini¬ 
mum as stipulated, then regulations will be effected in the 
following checking period by taking the individual man or 
men off. so that earnings will not exceed the maximum for 
each class of service as set forth in paragraph 7. 

(0) In the regulation of assigned passenger service, a suffi¬ 
cient number of men will be assigned to keep the mileage or 
equivalent thereof within the limitations of 4.000 and 4 800 
miles per month; in assigned seiwice paying freight rates, a 
sufficient number of men will be assigned to keep the mileage 
or equivalent thereof within the limitations of 3.200 and 3,800 
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miles per month. To keep within the mileage limitations set 
forth in this section, additional crews may be added)or swing 
men used to relieve the regular men on specified ^ays. If 
regulation cannot be made as provided herein, meh will be 
required to lay off so that the equivalent of 4,800 imiles in 
passenger, or 3,800 miles in the other assigned ser\[ice, wall 


not be exceeded. 1 

(10) In assigned yard service, regulation will be ijnade by 

requiring each regularly assigned man to lay off wheri he has 
earned the equivalent of 35 days per month, 1 

(11) In regulating the working lists in the respective 
classes of service, each list will be handled separate!^*. 

(12) General committee will agree (among theniselves) 
upon a stipulated period for checking and regulating tlje mile¬ 
age each month; provided, that the period must be i 10, 15 
or 30 days. Failing to mutually agree, it will be understood 
that the 15-day period will apply. When the mileajge has 
been checked and the number of crews assigned in accolrdance 
with mileage limitations, there will be no further coijnputa- 
tions or adjustments made during the same period, j 

(13) There should be a uniform application of these njileage 

limitations for both engineers and firemen in the same* class 
of service. i 


ARTICLE 26—SENIORITY AND FILLING VACANCIES 

1 

1 

(a) Seniority and rights to runs i 

(1) Seniority rights of engineers and firemen in roa4 and 

yard service .shall not be interchangeable and engineersj and 
firemen transferred permanently from one service to the ol,ther, 
will rank as new men, their age to be determined under s(^hed- 
ule provisions. j 

(2) An engineer, fireman, hostler or outside hostler h^lpier 

discharged and re-employed within six months .shall not ilose 
his seniority, but if not re-employed until after six mofiths 
shall have elapsed, he will rank as a new man, except in special 
cases. 1 

(3) Engineers, firemen, hostlers or outside hostler helpers 

who voluntarily leave the service will rank as new men) if 
re-employed. i 

I 

(b) Filling of permanent vacancies 

(1) The right of engineers and firemen in road servicej to 
runs shall be determined by the Superintendent, who shall ibe 
governed by the applicant's record, qualifications and seniority. 
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(2) All permanent vacant runs or new runs will be bulle¬ 
tined for a period of six days as soon as made vacant or estab¬ 
lished. 

(3) When a vacancy occurs or conditions change on e.xist- 
ing runs (such changes or conditions creating a preference in 
runs) or new runs are established, the oldest engineer affected 
will have the right to fill such vacancy or run. 

(4) Should an engineer decline a run to which he may be 
entitled or fail to bid in a run to which he may be entitled, 
he does not lose any seniority rights, except so far as the 
particular run in question is concerned, and is not barred from 
this particular run in the future in case of vacancy or change 
in conditions. 

(5) Runs will be considered open and will be rebulletined 
when the following changes occur; A run changed from 
daily,to daily except Sunday, or vice versa, a change of ten 
or more actual miles added to or taken from a run daily, the 
change of a terminal: a change at home terminal of four hours 
or more in the schedule layover period, or a change from 
regular to irregular runs, will permit engineers who are as¬ 
signed to such runs to vacate them for other runs they may 
be entitled to as well as to open such changed runs for assign¬ 
ments by regular application. 

(6) An engineer assigned to a run that he may bid in will 
be placed on the run at the expiration of the six day period. 

(7) Engineers absent during the bulletin period will be 
allowed six days after returning to duty to bid thereon. 

Firemen and Hostlers 
(c) Fillinii- temporary vacancies 
Engineers 

(|1) In case of temporary vacancy on passenger runs where 
no extra passenger a.^signment is made, the oldest available 
freight engineer in line of promotion will be given the run 
if he so desires. If the oldest engineer in line of promotion 
is not available when the vacancy occurs, he may take the 
run at any tim.e thereafter if he so desires. In ca.«;e he declines 
to fill the vacancy, the next oldest engineer and so on down 
the list may have the same privilege. 

i(2) Temporary vacancies in any service known to be for 
thirtv davs or more duration or which have existed for thirtv 

I , , ^ . 

da,ys will be advertised conditionally with the understanding 
that the engineer filling such vacancy will relinquish it when 
the regular man returns to work. 
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(3) In case a temporary vacancy occurs in freightjor yard 
service for a period of more than ten days, such vacoincy will 
be filled by the oldest engineer in line of promotion lif he so 
desires. If he declines to fill such vacancy the nex,t oldest 
engineer and so on will be called for such vacancy, ilf such 
vacancy is to be for a period of ten days or less, extra engin¬ 
eers will alternate on all such vacancies, i 

Firemen and hostlers 1 

i 

(d) Filling vacancies in yard service 1 

Engineers i 

(1) The rights of engineers in yard service to runs iiji yards 

on their respective seniority districts, shall be determined by 
the Superintendent, who shall be governed by the applicant's 
record, qualifications and seniority. j 

(2) When a vacancy occurs or conditions change on existing 

runs (such changes or conditions creating a preferelice in 
runs), or new runs are established, the oldest engineer ajfected 
will have the right to fill such vacancy or run, subjjsct to 
paragraph (1). 1 

(3) Should an engineer decline a run to which he mjay be 

entitled or fail to bid in a run to which he may be entitled, 
he does not lose any seniority rights, except so far as the par¬ 
ticular run in queston is concerned, and is not barred i from 
this particular run in the future in case of vacancy or cliange 
in conditions. | 

(4) All permanent vacant runs or new runs will be jaulle- 

tined for a period of six days as soon as made vacant or 
established, j 

(5) An engineer assigned to a run that he may bid iri will 
be placed on the run at the e.xpiration of the six day period. 

(6) Engineers absent during the bulletin period will be 
allowed six days after returning to duty to bid thereon, j 

Firemen ! 

I 

(e) Seniority—General i 

(1) A separate list of engineers and firemen will be com¬ 

piled and corrected in the order of their seniority and dopy 
posted in each round house and furnished each local chairjnan 
on the first day of January and first of July. j 

(2) Engineers assigned to extra board will be run first' in, 

first out, in the class of service to which assigned. Engineers 
on regular assigned runs will fill their runs regardless of engine 
used. i 


I 
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(3) ' Freight engineers and firemen assigned to chain gang 
service will be run first in, first out. 

(4) When an engineer or fireman becomes unable to fill 
the run which he is holding by seniority on account of his 
physical condition, he will have the right to take any other 
run of his choice to which his seniority would entitle him. 
such cases to be decided by an investigating committee, of 
which the Superintendent shall be chairman. 

(5) When engineers, firemen, hostlers and outside hostler 
helpers lay off for any cause, they must report for duty at 
least si.x hours before the scheduled leaving time of their 
runs or jobs. 

(6) Sixty days” limitation is hereby fi.xed to take up or 
appeal a case of seniority. If sixty days have elapsed withoui 
written protest made or filed in such case, it cannot be taken 
up by any engineer or fireman. 

(f) Mechanical and ti'ansportation examinations 

Physical, eyesight, color perception and hearing examinations 

sic 9|c >!< 

(6) In case of engineers or firemen failing to pass proper 
e.xamination for eyesight or hearing, they will be given a fair 
and practical field test, as follows: First, for hearing, ability 
to hear an ordinary conversation and air whistle signals in 
cab; Second, for eyesight, ability to distinguish colors that 
are daily used in the operation of trains, also ability to sec 
semaphore signals two thousand (2.000) feet, and hand signals 
six hundred (600) feet. In the event of reexamination, en¬ 
gineers or firemen will be permitted to wear glasses if unable 
to pass the examination without them, the same kind of 
glasses to be worn when on duty. 

(i»‘) Date of seniority—promotion 

:1c 3(c ^ 

(7) Firemen having successfully passed qualifying e.xamina¬ 
tion shall be eligible as engineers. Promotion and the estab¬ 
lishment of a date of seniority as engineer, as provided herein, 
shall date from the first service as engineer, when called for 
such service, provided there are no demoted engineers back 
firing. Xo demoted engineer will be permitted to hold a run 
as fireman on any seniority district while a junior engineer 
is working on the engineers’ extra list or holding a regular 
assignment as engineer on such seniority district. 

XOTE:—On roads where promotion is to road ser\nce only, 
promotion and establishment of seniority date as road engineer 
will obtain. 
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(8) Firemen having successfully passed qualif>’ing examina¬ 
tions shall be eligible as engineers. Promotion and th|e estab¬ 
lishment of a date of seniority as engineer, as provided here¬ 
in, shall date from the first service as engineer, wheh called 
for such service, provided there are no demoted engineers 
back firing. Xo demoted engineer will be permitted !to hold 
a run as fireman out of any terminal on a seniority 'district 
while a junior engineer is working on the engineers’ extra list, 
or holding an assignment as engineer out of such terminal; it 
being understood that an engineer cut off the engineer^’ extra 
list at any terminal on a seniority district may displafce any 
engineer his junior on that seniority district; it being turther 
understood that engineers will be required to fill all positions 
of engineers on any seniority district before firemen ar'p pro¬ 
moted. or engineers hired on that seniority district. ' 

NOTE:—It is understood that paragraph 7 will apply until 
Superintendent is notified by General Chairman of Engineers’ 
and Firemen’s Committee that the men have elected to! work 
under provisions of paragraph 8, in which event provpions 
of paragraph 8 will be made effective on such seniority diistrict 
on the tenth day after receipt of such notice. Paragraph 8 
will then remain in effect until request to change ba(jk to 
paragraph 7 is made, in the same manner as set forth above. 

(9) On a seniority district where firemen are require^d to 
fire less than three years, all engineers will be hired: 1 

If required to fire 3 and less than 4 years, 1 promoted! and 
1 hired; | 

If required to fire 4 and less than 5 years, 2 promoted to 
1 hired; 1 

If required to fire 5 and less than 6 years, 3 promoted to 
1 hired; i 

If required to fire 6 and less than 7 years, 4 promoted to 
1 hired; 1 

If required to fire 7 and less than 8 years, 5 promotedj to 
1 hired; i 

On seniority districts where firemen are required to nre 
eight years or more, all engineers will be promoted. 1 

The foregoing will not prevent committees from having 
discharged engineers re-employed or reinstated on their for¬ 
mer seniority districts at any time. | 


ARTICLE 27—LEAVE OF ABSENCE 

1 

Engineers, firemen, hostlers and outside hostler helpers 
engaging in other business or employment will not be granted 
leave of absence in excess of ninety (90) days and retaijn 







their'seniority rights unless mutually agreed to in writing by 
the proper officer of the Company and representative of the 
men. 

Wffien promoted to official positions with the carrier or 
organization, leave of absence will be granted and seniority 
continue to accumulate. 

ARTICLE 28—EXCEPTIONS 

(a) Circus trains 

(b) Held for special service 

(c) Intermediate terminals 

ARTICLE 29—Miscellaneous 

(a) Percentage of colored firemen 

(b) Application minimum day's pay 

(1) When main line engineers and firemen are relieved at 
their own request, before completing their trip, they will be 
paid for actual service rendered to the time they are relieved; 
and engineers or firemen who take their places will receive 
a minimum day's pay, if in passenger service, or 100 miles if 
in freight service. 

[ 2 ) Engineers and firemen relieved by order of the Com¬ 
pany before trip is completed, and engineers and firemen 
relieved under such circumstances arc each to be paid a 
minimum day's pay if in passenger service or 100 miles if 
in freight f^ervicc. 

(c) Throwinu' switches and crossiniis 

ARTICLE 20—TIME CLAIMS 

ARTICLE 21—INVESTICxATIONS AND DISCIPLINE 

(a) Engineers, firemen, hostlers and outside hostler helpers 
will not be discharged or demcriied without the authority of 
the Superintendent, and. after he has reviewed the evidence, 
he, will give the engineer, fireman, hostler or outside hostler 
helper an opportunity of being heard in his defense. Investl- 
g.ation will be held by proper officer within five days, if pos¬ 
sible. The accused engineer, fireman, hostler or outside hostler 
helper and his representative will have the privilege of hearing 
all evidence submitted and interrogating all witnesses. An 
engineer, fireman, hostler or outside hostler helper will have 
the privilege of having another employe in engine service 
with him at the investigation, to assist him. provided such 
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assistant is in good standing on the division. If foundj blame- 
less, he will be paid for time lost and placed back on his run 
or job. If discharged or demerited, he will be advised' within 
thirty days of the cause and, if requested in writing, written 
statement showing cause will be furnished him within Ififteen 
days from date of receipt of request. i 

(b) When discipline is applied and transcript of eVjdence 
is made in writing, if requested, copy of the investigation will 
be given the employe disciplined. i 

ARTICLE 32—REPRESENTATION AND ADJUST¬ 
MENT MATTERS 

j 

(a) Representation | 

The right of any engineer, fireman, hostler or outside hostler 
helper to have the regularly constituted committee of hjs or¬ 
ganization represent him in the handling of his grievajnces, 
under the recognized interpretation placed upon the schedule 
involved by the officials of the Company and the gejieral 
committee making the same, is conceded. i 

(b) Grievances 1 

No grievance will be entertained unless presented in writing 
to the Superintendent within thirty days after its occurrence 
by the engineer, fireman, hostler, outside hostler helpef* or 
the committee of hi.s choice. Engineers, firemen, hostlers land 
outside hostler helpers shall have the right to appeal to jthe 
next ranking officer, provided such appeal be made in writing 
within thirty days after the Superintendent has rendered jhis 
decision to the engineer, fireman, hostler, outside hostler hqlp- 
er, or the local committee representing him. ■ 

(c) Committees ! 

i 

Properly constituted committees of engineers, firemen lor 
hostlers desiring to present any matter to any proper officijal, 
will be granted leave of absence as soon as possible after 
plication has been made. | 

i 

(d) Dismissal for committee work i 

I 

i 

I 

i 

YARD SERVICE I 

I 

ARTICLE 33—RATES OF PAY i 

ARTICLE 34—BASIC DAY | 

ARTICLE 33—OVERTIME j 

ARTICLE 36—ASSIGNMENTS 1 


I 
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Engineers and firemen shall be assigned for a fixed period 
of time which shall be for the same hours daily for all regular 
members of a crew. So far as is practicable assignments 
shall be restricted to S hours’ work. 

ARTICLE 37—STARTING TIME 

ARTICLE 38—CALCULATING ASSIGNMENTS AND 

MEAL PERIODS 

ARTICLE 39—POINT FOR BEGINNING AND ENDING 

OF DAY 

ARTICLE 40—LUNCH TIME 

ARTICLE 4i—ARBITRARIES, SPECIAL ALLOW¬ 
ANCES AND MISCELLANEOUS 

(a) Arbitraries and special allowances 

(b) Service outside switching limits 

(c) Exceptions 

HOSTLERS AND OUTSIDE HOSTLER HELPERS 

ARTICLE 42 

(a) Rates of pay 

Switching 

(b) Helper 

(c) Basic day 

(d) Overtime 

(e) Startinq; time 

(f) Lunch time 

(q) Miscellaneous 

TERMS OF AGREEMENT 

This agreement supersedes and cancels all former agree¬ 
ments. but does not. except where rules are changed, alter 
former accepted and agreed to practices, working conditions 
or interpretations. 

FOR FIREMEN 

This agreement to remain in effect until June 16. 1P2S, and 
thereafter subject to thirty days notice in writing from either 
party to the other of a desire to change. 
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FOR ENGINEERS 

This agreement is effective June 24, 1929, and is td remain 
in effect until January 1, 1932, and thereafter subject to 
thirty days notice in writing from either party to tlie other 
of a desire to change. 

R. J. TILLERY, H. W. 

General Chairman 

Engineers’ Committee. 

R. J. TILLERY, 

General Chairman 

Firemen’s Committee. 

BONUS PLAN 
ROAD OVERTIME TABLES 

WEIGHTS OF LOCOMOTIVES ON DRIVER^ 

I 


i 
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